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APPELLEE'S  BRIEF 


JURISDICTION 


The  jurisdiction  of  the  United  States  District 
Court  to  entertain  appellant's  petition  for  a  writ  of  habeas 
corpus  was  conferred  by  Title  28,  United  States  Code  section 
2241.   The  Jurisdiction  of  this  Court  is  conferred  by  Title 
28,  United  States  Code  section  2253,  which  makes  a  final 
order  in  a  habeas  corpus  proceeding  reviewable  in  the  Court 
of  Appeals  when,  as  in  this  case,  a  certificate  of  probable 
cause  has  issued. 

STATEMENT  OF  THE  CASE 
A.   Proceedings  in  the  State  Courts 
On  February  25,  1959,  appellant,  Andrew  McGarrity, 
was  convicted  in  the  Superior  Court  of  Los  Angeles  County 

1. 


(Long  Beach  Branch),  California,  of  the  felony  of  first 
degree  murder  in  violation  of  section  18?  of  the  California 
Penal  Code.   He  was  sentenced  on  that  same  date  to  imprison- 
ment in  the  State  Prison  for  the  term  of  his  natural  life. 

Appellant  did  not  appeal  the  above  conviction. 
Rather,  nearly  seven  years  later,  he  filed  a  petition  for  a 
writ  of  habeas  corpus  in  the  Superior  Court  of  Marin  County, 
California.   That  petition  (No.  44422)  was  denied  without 
hearing  on  December  2,  19^5 .   Thereafter,  appellant  filed 
a  similar  habeas  corpus  petition  in  the  California  Supreme 
Court  (No.  CR.  9678)  which  also  was  denied  without  hearing 
on  January  26,  1966.   The  same  factual  and  legal  issues 
presented  to  the  District  Court  below  were  raised  in  those 
petitions . 

B.   Proceedings  in  the  Federal  Courts 
On  March  9,  1966,  the  United  States  District  Court 
for  the  Northern  District  of  California,  Southern  Division 
(Burke,  J.)  denied  appellant's  motion  to  file  in  forma 
pauperis  a  petition  for  writ  of  habeas  corpus  (CT  1,  54). 
On  April  5,  1966  an  order  was  issued  by  District  Judge  Burke 
granting  appellant's  application  for  certificate  of  probable 
cause  and  allowing  him  to  appeal  in  forma  pauperis  (CT  46,  54). 
A  notice  of  appeal  was  filed  by  appellant  on  April  19,  1966 
(CT  47,  54). 

2. 


SUMMARY  OF  APPELLEE'S  ARGUMENT 
1.   The  District  Court  was  not  required  to  hold  an 
evidentiary  hearing. 

A.  The  rule  of  Escobedo  v.  Illinois,  378  U.S. 
478  (1964)  may  not  be  applied  retroactively,  as  would  be 
required,  to  affect  appellant's  conviction. 

B.  Appellant's  allegations  as  to  ineffective 
assistance  of  counsel  and  denial  of  his  right  of  confronta- 
tion of  witnesses  are  without  substance. 

ARGUMENT 

THE  DISTRICT  COURT  WAS  NOT  REQUIRED 
TO  HOLD  AN  EVIDENTIARY  HEARING. 

The  sole  issue  confronting  this  Court  is  whether 
the  District  Court,  when  presented  with  the  allegations  in 
appellant's  habeas  corpus  petition,  erred  in  not  ordering 
an  evidentiary  hearing.   We  submit  that  the  court  below 
acted  properly.   Neither  Townsend  v.  Sain,  372  U.S.  293 
(1963)  nor  its  predecessor.  Brown  v.  Allen,  344  U.S.  443 
(1963),  require  a  district  court  to  hold  a  hearing  on 
every  habeas  corpus  application,  but  only  when  the  basic 
historical  facts  are  in  issue. 

In  the  instant  case  the  issues  presented  to  the 
District  Court  were  not  of  disputed  facts.   From  the  petition 
itself,  it  was  clear  as  a  matter  of  law  that  appellant  was, 
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and  is,  not  entitled  to  relief.   In  such  a  situation,  the 
need  for  a  district  court  hearing  is  obviated.   Chavez  v. 
Dickson,  280  F.2d  727,  73^-35  &  n.  15  (9th  Cir.  196O).   And 
see  Townsend  v.  Sain,  supra,  372  U.S.  at  312;  Brown  v.  Allen, 
supra,  34^  U.S.  at  M63-65,  506-07;  United  States  v.  Pate,  3^5 
P. 2d  691,  696  (7th  Cir.  I965);  Kerrigan  v.  Scafati,  3^8  F.2d 
187,  188-89  (1st  Cir.  1965). 

A.   The  rule  of  Escobedo  v.  Illinois,  378  U.S.  478 
(1964)  may  not  be  applied  retroactively,  as  would  be  required, 
to  affect  appellant's  conviction. 

Petitioner  urges  here,  as  he  did  below,  that  his 

conviction  should  be  upset  because  an  allegedly  false  tape 

recorded  confession  was  obtained  from  him  in  the  absence  of 

counsel  and  because  he  was  forced  to  sign  a  transcription 

of  this  confession  without  the  advice  of  counsel.   Petitioner 

makes  this  argument  in  reliance  upon  Escobedo  v.  Illinois ,  378 

U.S.  478  (1964).   The  District  Court  ruled  that  appellant  was 

precluded  from  raising  this  issue  since  Escobedo  could  not 

be  applied  retroactively  to  affect  appellant's  conviction 

which  had  become  final  long  before  that  decision  (CT  1). 

The   correctness  of  that  ruling  is  now  beyond  question  since 

the  United  States  Supreme  Court  has  stated  definitely  that 

its  decision  in  Escobedo  is  to  have  purely  prospective 

effect.   Johnson  v.  New  Jersey,  34  U.S.L.  Week  4592  (U.S. 

June  20,  I966). 
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B.   Appellant's  allegations  as  to  Ineffective 
assistance  of  counsel  and  denial  of  his  right  of  confron- 
tation of  witnesses  are  without  substance. 

Appellant  makes  the  bold  assertions  that  he  was 
denied  effective  aid  of  counsel  and  denied  his  right  of 
confrontation  of  witnesses  against  him.   He  states  little 
more  than  these  conclusions  and  the  District  Court  therefore 
properly  concluded  that  the  allegations  were  "without  sub- 
stance" (CT  1)  and  therefore  of  no  significance. 

Considering  the  latter  allegation  first,  appellant 
states  that  his  landlady  testified  against  him  once  in  his 
presence  but  that  on  another  occasion  she  testified  against 
him  while  he  was  locked  in  another  room  (CT  22).   He  does 
not  state  the  materiality,  nature  or  prejudicial  effect  of 
her  testimony.   But  more  significantly,  he  does  not  even 
state  at  what  proceeding  he  allegedly  was  prevented  from 
being  confronted  by  her.   Appellant's  case  was  submitted 
to  the  state  trial  court  for  decision  on  the  basis  of  the 
transcript  of  the  preliminary  examination.   [Such  submission 
on  the  transcript  was  clearly  proper.   Wilson  v.  Gray,  3^5 
F.2d  282  (9th  Cir.  1965),  cert,  denied,  379  U.S.  983  (1965).] 
That  being  the  fact,  we  are  bewildered,  as  presumably  was  the 
District  Court,  how  there  could  have  been  two  proceedings 
at  which  the  landlady  could  have  testified  against  appellant. 
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The  District  Court  could,  and  did,  properly  disregard  mere 
"conclusionary  allegations"  which  were  "neither  warranted 
nor  supported  by  alleged  facts."   Schlette  v.  California, 
28^  P. 2d  827,  833  (9th  Cir.  I960).   "A  petition  for  a  writ 
of  habeas  corpus  is  entitled  to  consideration,  but  it  must 
in  itself  present  sufficient  facts  which  give  it  weight  in 
order  to  entitle  it  to  the  issuance  of  a  writ."   United  States 
V.  Maroney ,  235  F.Supp.  135,  137  (D.C.W.D.  Pa.  1964).   The 
Court  properly  concluded  that  the  allegation  was  insufficient. 

Similarly  appellant's  allegations  as  to  incompe- 
tency of  counsel  (CT  23)  are  unsupported  and,  in  the  words 
of  the  District  Court,  "without  substance"  (CT  1).   Certainly 
appellant's  counsel  was  not  incompetent,  as  alleged  by 
appellant,  for  failing  to  raise  an  Escobedo  objection  to 
the  admissibility  of  evidence  in  appellant's  case  in  1959. 
Presumably  his  counsel  was  not  clairvoyant  to  the  point  of 
anticipating,  by  five  years,  the  rule  to  be  announced  in 
Escobedo ,  and  the  Sixth  Amendment  did  not,  and  does  not, 
require  such  of  counsel.   Similarly  the  District  Court  was 
not  required  to  second  guess  appellant's  trial  counsel  for 
the  alleged  failure  to  object  to  the  alleged  repetition  of 
the  landlady's  testimony,  since  such  second  guessing  would 
have  depended  upon  guessing  what  in  fact  appellant  was 
alleging.   The  District  Court's  actions  were  proper. 
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Schlette  v.  California,  supra;  United  States  v.  Maroney , 

supra . 

CONCLUSION 

For  the  foregoing  reasons,  appellee  submits  that 
the  order  of  the  District  Court  should  be  affirmed  and  the 
proceedings  herein  dismissed. 

DATED:   July  21,  I966 


THOMAS  C.  LYNCH,  Attorney  General 
of  the  State  of  California 

ROBERT  R.  GRANUCCI 

Deputy  Attorney  General 


JSL: cmd 
CR  SF 
66  333 


Stay  s.  linderman 

Deputy  Attorney  General 
Attorneys  for  Respondent-Appellee 


7. 


CERTIFICATE  OF  COUNSEL 

I  certify  that  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  and  that,  in 
my  opinion,  this  brief  is  in  full  compliance  with  these 
rules . 

DATED:   July  21,  I966 


S%acdu 


CUi^i 


JAZ   g.^LINDERMAN 
Dep<ity   Attorney   General 


In  The 
UNITED  STATES  COURT  OF  APPEALS 
For  the  Ninth  Circuit 


20989 


CHARLES  E.  SMITH, 


Appellant 


vs. 


STATE  OF  IDAHO  and  PAUL  W.  BRIGHT,  Sheriff  of 
Ada  County ,  Idaho , 

Appellees, 


Appeal  from  the  District  Court  of  the  United  States 

for  the  District  of  Idaho 
Southern  Division 
Honorable  Ray  McNichols,  Judge 


BRIEF  OF  APPELLEES 


ALLAN  Go  SHEPARD 
Attorney  General  of  the 
State  of  Idaho 

M»  ALLYN  DINGEL,  JR. 
Deputy  Attorney  General 
of  the  State  of  Idaho 

Attorneys  for  Appellee, 
State  of  Idaho 
Statehouse 
Boise,  Idaho 


FILED 

OCT  7  1956 
WM.  B.  LUCK.  CLERK 


WAYNE  Lo  KIDWELL 
Prosecuting  Attorney 
Ada  County,  Idaho 

ROBERT  Co  YOUNGSTROM 
Chief  Deputy  Prosecuting 
Attorney,  Ada  County,  Idaho 

Attorneys  for  Appellee, 
Paul  W.  Bright,  Sheriff 
Ada  County  Courthouse 
Boise,  Idaho 


Mnw 


M       fi  #^  j%  j» 


In  The 


UNITED  STATES  COURT  OF  APPEALS 


For  the  Ninth  Circuit 


CHARLES  E.  SMITH, 


Appellant 


vs. 


STATE  OF  IDAHO  and  PAUL  Wo  BRIGHT,  Sheriff  of 
Ada  County ,  Idaho , 

Appellees, 


Appeal  from  the  District  Court  of  the  United  States 

for  the  District  of  Idaho 
Southern  Division 
Honorable  Ray  McNichols ,  Judge 


BRIEF  OF  APPELLEES 


ALLAN  Go  SHEPARD 
Attorney  General  of  the 
State  of  Idaho 

M,  ALLYN  DINGEL,  JR, 
Deputy  Attorney  General 
of  the  State  of  Idaho 

Attorneys  for  Appellee, 
State  of  Idaho 
Statehouse 
Boise,  Idaho 


WAYNE  Lo  KIDWELL 
Prosecuting  Attorney 
Ada  County,  Idaho 

ROBERT  Co  YOUNGSTROM 
Chief  Deputy  Prosecuting 
Attorney,  Ada  County,  Idaho 

Attorneys  for  Appellee, 
Paul  W,  Bright,  Sheriff 
Ada  County  Courthouse 
Boise,  Idaho 


SUBJECT  INDEX 

Page 

Argument 

I.   The  state  trial  court  did  not  refuse  Appellant 
ample  time  to  prepare  for  his  hearing 


ooooooooe  oooeooo' 


II.  Federal  District  Judge  Ray  McNichols  correctly 
exercised  his  discretion  in  refusing  to  permit 
Appellant  to  again  litigate  his  cause  de  novoo .,,,,„  ,4 

III.   Appellant  completely  failed  to  overcome  the  prima 
facie  case  in  meeting  his  burden  under  the  test 
prescribed  by  the  Supreme  Court  of  the  United 

t^   Ivd  LrW  0OOttOOO4OOOOOOOOOOOOOOOOeoaOOOOOOOOOOOOOOOOO4OO9^ 

IV.   Affidavits  are  admissible  on  the  question  of 
identity  and  presence ... ,.,o .... . 


oooAoo*o«eoooooo«eoo 


V.   The  rendition  warrant  satisfies  the  requirements 

of  62  Stat.  822,  18  U.S.Ce  §  3182o...c.o.oo.o...o.oc>12 

VI.   The  complaint  charges  a  crime  in  direct  and 

unequivocal  language  and  only  the  verification 
contains  the  phrase,  "information  and  belief »".. .o o . 14 

VII.  The  sufficiency  of  a  complaint  as  a  pleading 
is  not  open  to  inquiry  in  habeas  corpus  pro- 
ceedings to  review  issuance  of  a  rendition 

VIII o   The  requirement  of  the  presence  of  an  agent 

WXUriXri       SL       Q6X  1.11  ]Lu  6        Ul.m6   oooeoo»*ooooooooooocoooeo««o«*^^ 
w^Llw  JLUO  ^(.JIl  •oo«oa*ett*»*o*oooooo«o«oeooooooooooeoeo0aeooooo«eoo  £- -J 


TABLE  OF  CASES 

Page 
Biddlnger  v.  Commissioner  of  Police,  245  U.S.  128, 

Ex  Parte  Brown,  77  Tex.Crim.  312,  178  S.W.  366(1915) .......,., .16 

Ex  Parte  Davis,  68  Cal.App.2d  798,  158  P. 2d  36(1945) ...16 

Ex  Parte  Green,  170  Tex.Crim.  311,  340  S.W. 2d  821(1960).... 11 

Ex  Parte  Murray,  112  S.C.  342,  99  S.E.  798(1919) ,,,14 

Ex  Parte  0 'Conner,  169  Tex.Crim.  559,  336  S.W, 2d  152(1960) ,11 

Ex  Parte  Spears,  88  Cal,  640,  26  Pac.  608(1891), ,,,.18 

Ex  Parte  Williams,  169  Tex,Crim.  192,  333  S.W. 2d  146(1960) 11 

In  re  Martz,  83  Idaho  72,  357  P. 2d  940(1960),.., 6,  13,  14 

Letwick  v.  State,  211  Ark,  1,  198  S.W, 2d  830(1947)., 10,  11 

McClendon  v.  Callahan,  46  Wash. 2d  733,  284  P,2d  323(1955) ..... ,18 
Munsey  v.  Clough,196  U.S.  364,  4  L.Ed.  515, 

Notter  V.  Beasley,  240  Ind.  631,  166  N.E.2d  643(1960).. ,.,.10 

People  ex  rel.  Cornett  v.  Warden  of  City  Prison  of  Brooklyn,  N,Y., 
60  Misc,  525,  112  N,Y.S.  492(Sup.Ct.  1908).,,,,., «.17 

People  ex  rel,  Guidotti  v.  Bell,  372  111,  572,  25  N,E,2d  45 
Rice  V.  Adams,  180  U.S.  371,  45  L.Ed.  577 

Z.  L       b.L>t.   M'UO^J.yUL^,sa..ssas..  ...............  ,,>s,s...«°'>«*°°*''--' 

Smith  V.  State,  89  Idaho  70,  403  P. 2d  221(1965) ., .3 ,  5,  8,  20,  21 
South  Carolina  v.  Bailey , 289  U.S.  412,  77  L.Ed.  1292, 

D-J       O.V/t.   tDD/^JLyjJ^..oo,..,e..oo.o».,oo,.,o.»«oo,,»eo»»»»»»<'''""'^ 

State  V.  Cronin,  20  Wash.  512,  56  Pac.  26(1899) ......... ,.,...» 18 


Page 
Townsend  v.  Sain,  372  U.S.  293,  9  L.Ed. 2d  770,  83  S.Ct.  745 

iJLZ/03y«»«e«oefttto*oeooooooott*«*o«e*«e«»oeeoeoo»o«ooeo*oo*«oe*3*   ^ 

United  States  ex  rel.  Austin  v,  Williams,  6  F.2d  13(E.D.  La. 1925), 
affirmed  12  F.2d  66  (5th  Cir.  1926) 8 


TEXT  BOOKS 

Black,  Law  Dictionary,  (4th  ed.  1951) ,.....,,  ,20 

1  Wigmore  on  Evidence  §4(6),  p.  24  (3rd  ed.  1940) 12 

STATUTES 


STATEMENT  OF  CASE 

On  Appellant's  Statement  of  Case  on  page  2  of  his 
brief,  reference  is  made  to  his  contention  that  he  was  not 
furnished  sufficient  time  in  the  state  court  proceeding  to  pro- 
duce certain  evidence.  This  statement  is  not  supported  by  the 
record  and  the  record  reveals  the  exact  contrary.   The  trans- 
cript of  the  lower  state  court  proceedings  vividly  notes  that 
Appellant  was  granted  repeated  continuances  and  was  in  fact 
granted  continuances  to  the  date  sought  by  his  counsel.  This 
Appellees'  brief  on  pages  2  and  3,  infra,  refers  directly  to  this 
proposition. 

It  should  be  further  noted  that  when  Appellant  speaks 
on  page  4  of  his  brief  that  the  demanding  papers  contain  the 
phrase,  "information  and  belief,"  the  criminal  complaint  of  the 
Missouri  prosecutor  only  contains  the  phrase  in  the  verifica- 
tion" 
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ARGUMENT 


THE  STATE  TRIAL  COURT  DID  NOT  REFUSE  APPELLANT  AMPLE 
TIME  TO  PREPARE  FOR  HIS  HEARING. 


Appellant's  first  issue  relates  to  Federal  District 
Judge  Ray  McNichols '  refusal  to  allow  him  to  take  additional 
depositions  and  the  refusal  to  permit  Appellant  to  again  re- 
litigate  his  cause  de  novo  in  a  new  evidentuary  hearing. 

His  argument  on  page  8  of  his  brief  is  apparently 
directed  towards  his  belief  that  he  was  not  granted  sufficient 
time  to  prepare  for  his  hearing  in  1963  before  the  Ada  County 
Court  in  the  State  of  Idaho,  However,  reference  to  the  State 
Court  transcript  readily  disposes  of  this  contention.  Appellant's 
counsel  simply  requested  a  continuance  until  the  following  Monday 
in  order  to  obtain  one  further  item  of  evidence  (Tr.  p.  4,  L. 
7-12),  which  was  granted  by  the  State  Court,   (Tr,  p. 7,  L.  27- 
29,)   The  item  was  not  directed  to  evidence  on  the  issue  of 
presence  in  the  demanding  state,  but  to  the  existence  of  a  death 
certificate,  (Tr.  p. 4,  L. 17-19.)   Furthermore,  the  state  court 
indicated  in  unequivocal  language  that  Appellant  had  been  granted 
a  previous  continuance  and  that  he  should  be  ready  to  commence 
his  cause  at  the  date  requested  by  his  counsel.   (Tr.p.7,  L.  11- 
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29;  p.  8,  L.2-5.)  Appellant's  major  reliance  is  on  the  1963 

Opinion  of  Townsend  v.  Sain,  372  U.S.  293,  9  LoEd2nd  770, 

83  S.Ct.  745.  The  Supreme  Court  of  the  United  States  spoke 

of  six  circumstances  which  demand  the  Federal  Court  to  grant 

an  evidentuary  hearing  to  a  habeas  corpus  applicant »  372  U.S. 

at  page  313,  9  L.Ed2nd  at  page  786,  83  S.Ct.  at  page  757. 

Appellant  desires  to  again  litigate  the  issue  of 

his  presence  in  the  demanding  state  at  the  time  of  the  alleged 

crime.  During  the  trial  in  the  state  court,  the  court  received 

into  evidence  two  exhibits  (Plaintiff's  Exhibit  No.'s  2  and  4) 

to  substantiate  his  claim  as  to  nonpresence.  Furthermore, 

Appellant  had  the  deposition  of  one  Harry  Lee  Dodd  read  into 

the  record  to  substantiate  his  claim.   Speaking  of  such,  the 

Supreme  Court  of  Idaho  noted s 

"...  The  testimony  of  Dodd  was  of  a 
highly  questionable  nature  and  the  trial  court 
evidently  largely  discounted  the  correctness 
of  this  testimony  (in  which  conclusion  this 
court  concurs,  the  evidence  before  that  court 
being  wholly  documentary  in  nature) .   The  letter 
of  the  sheriff  of  Muskogee  County  alone  is  in- 
sufficient to  overcome  the  prima  facie  case 
presented,  for  that  does  not  overcome  the  al- 
legation and  sworn  statement  that  the  accused 
was  in  Missouri  at  the  time  the  alleged  crime 
was  committed.  The  findings  of  the  trial 
court  are  sustained  by  the  record."  Smith  v. 
State,  89  Idaho  70,  77,  403  P. 2d  221,  224  (1965) 
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Dodd  is  a  convicted  felon  and  has  been  twice  adjudicated 
insane.  (Tr.  p. 22;  p,23,  L,23.) 


II 

FEDERAL  DISTRICT  JUDGE  RAY  MC  NICHOLS  CORRECTLY  EXER- 
CISED HIS  DISCRETION  IN  REFUSING  TO  PERMIT  APPELLANT 
TO  AGAIN  LITIGATE  HIS  CAUSE  DE  NOVO. 


Appellant  certainly  cannot  suggest  Judge  McNichols 
did  not  have  before  him  a  full  and  complete  record  of  the  vari- 
ous prior  courts'  proceedings.  Judge  McNichols  notes  on  page  3 
of  his  Opinion  that  the  entire  record  presented  before  the  United 
States  Supreme  Court  was  made  a  part  of  record  before  his  court. 
This  included  even  all  written  briefs  presented  by  the  parties. 
The  lower  court  on  page  4  of  its  Opinion  even  noted  that  Appel- 
lant conceded  that  a  complete  and  accurate  record  was  before  the 
court.  While  Townsend  v.  Sain  imposes  a  mandatory  duty  on  the 
federal  court  in  certain  situations,  certainly  the  federal  court 
still  possesses  the  right  to  decide  in  its  discretion  whether 
that  situation  does  in  fact  exist.  His  opinion  recognizes  that 
he  perused  the  record  with  care  and  concluded  that  Appellant  had 
been  indeed  afforded  a  full,  complete  and  adequate  evidentuary 
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hearing  with  the  aid  of  competent  counsel. 

Another  factor  of  substantial  import  illustrated  by 
Judge  McNichols  is  that  the  instant  proceeding  is  not  a  review 
of  a  criminal  proceeding  against  Appellant,  but  rather  only  a 
legal  avenue  being  pursued  by  a  state  seeking  to  have  one  re- 
turned to  its  jurisdiction  for  the  purpose  of  affording  him  a 
full  scope  judicial  determination  of  the  ultimate  issue.  At 
that  time,  the  Appellant  will  have  afforded  to  him  ample  oppor- 
tunity to  present  any  newly  discovered  evidence.  Appellees 
believe  no  door  of  defense  which  will  be  available  to  him  in 
Missouri  has  been  closed  or  enchroached  upon  by  the  considered 
opinion  of  Judge  McNichols, 

III 

APPELLANT  COMPLETELY  FAILED  TO  OVERCOME  THE  PRIMA  FACIE 
CASE  IN  MEETING  HIS  BURDEN  UNDER  THE  TEST  PRESCRIBED  BY 
THE  SUPREME  COURT  OF  THE  UNITED  STATES. 

Another   matter  should  be  brought  to  the  attention 

of  this  Court.   Speaking  of  the  provisions  of  62  Stat.  822, 

18  U.S. C.  §3182,  the  Supreme  Court  of  Idaho  in  Smith  v.  State 

stated: 

'"The  rendition  warrant  caust  show  on  its 
face  that  the  requirements  of  the  law  have 
been  fulfilled;  namely  (1)  that  the  accused 
has  been  demanded  as  a  fugitive  from  justice 
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by  the  executive  of  the  state  from  which  he 
fled;  (2)  that  he  stands  charged  with  the 
commission  of  a  crime  in  that  state;  (3)  that 
a  copy  of  an  indictment,  or  affidavit  made 
before  a  magistrate,  containing  the  charge, 
is  presented  with  the  requisition,  duly  certi- 
fied as  authentic.  Annotation  89  AoLoR.  595, 
Such  recitals  are  presumed  to  be  true,  and  a 
warrant  valid  on  its  face  is  prima  facie  suf- 
ficient authority  for  the  officer  to  arrest 
and  deliver  the  accused, '"  89  Idaho  at  page 
75,  403  P. 2d  at  page  223;  quoting  from  In  re 
Martz,  83  Idaho  72,  75,  76,  357  P. 2d  940, 
972  (1960). 

The  governor's  rendition  warrant  is  prima  facie  evi- 
dence that  the  Appellant  is  a  fugitive  from  justice,  and  the  bur- 
den of  overcoming  this  prima  facie  case  is  on  the  Appellant. 
In  re  Martz,  83  Idaho  72,  75,  76,   357  P,2d  940,  942  (1960),  and 
cases  cited  therein;  25  Am,  Jur,,  Habeas  Corpus,  §72.  The  magni- 
tude of  the  burden  carried  by  the  petitioner  in  an  extradition 
proceeding  was  stated  by  the  Supreme  Court  of  the  United  States 
in  South  Carolina  v.  Bailey.  289  U.S.  412,  421,  422,  77  L.Ed 
1292,  1297,  53  S.  Ct.  667,  671  (1933): 

"Considering  the  Constitution  and  statute 
and  the  declarations  of  this  Court,  we  may  not 
properly  approve  the  discharge  of  the  respondent 
unless  it  appears  from  the  record  that  he  suc- 
ceeded in  showing  by  clear  and  satisfactory  evi- 
dence that  he  was  outside  the  limits  of  South 
Carolina  at  the  time  of  the  homicide.   Stated 
otherwise,  he  should  not  have  been  released 
unless  it  appeared  beyond  reasonable  doubt  that 
he  was  without  the  State  of  South  Carolina  when 
the  alleged  offense  was  committed,  and,  conse- 
quently, could  not  be  a  fugitive  from  her 
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justice."   (Emphasis  added.) 

The  Supreme  Court  of  Illinois  in  the  case  of  People  ex 
rel.  Guidotti  v.  Bell,  372  111.  572,  577,  25  NoE.2d  45,  58,  49 
(1940)  stated: 


o    o    o 


[T]he  most  that  could  be  said 
of  the  alibi  evidence  that  was  offered  would 
be  that  it  might  raise  a  doubt,  but  it  fell 
far  short  of  the  clear  and  convincing  proof 
required  by  the  decisions  of  the  United  States 
Supreme  Court." 

In  Munsey  v.  Clough,  196  U.S.  364,  25  S.Ct.  282,  4  L.Ed, 

515(1905) ,  the  Court  had  commented  on  a  conflict  in  evidence 

bearing  on  the  question  of  the  presence  of  the  petitioner  within 

the  demanding  state  at  the  time  of  the  commission  of  the  crime: 

"But  the  court  will  not  discharge  a  defen- 
dant arrested  under  the  Governor's  warrant  where 
there  is  merely  contradictory  evidence  on  the 
subject  of  presence  in  or  absence  from  the  state, 
as  habeas  corpus  is  not  the  proper  proceeding  to 
try  the  question  of  alibi,  or  any  question  as  to 
the  guilt  or  innocence  of  the  accused." 

It  is  Appellees'  position  that  Appellant  completely 

failed  in  overcoming  the  prima  facie  case  in  meeting  his  burden 

under  the  test  prescribed  by  the  Supreme  Court  of  the  United 

States. 

IV 

AFFIDAVITS  ARE  ADMISSIBLE  ON  THE  QUESTION  OF  IDENTITY 
AND  PRESENCE. 

The  next  question  to  be  considered  deals  with  the  ad- 
missibility of  the  Affidavits  to  prove  the  identity  of  the  Appel- 
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lant  and  his  presence  in  the  demanding  state  (Missouri)  at  the 

time  of  the  commission  of  the  alleged  crime »   In  rejecting  this 

argument,  Mr o  Justice  McFadden  speaking  for  an  undivided  court 

in  Smith  v.  State,  89  Idaho  70,  76,  403  P«2d  221,  224(1965)  said: 

"o  o  o  In  extradition  cases  an  ex- 
ception is  generally  made  to  the  rule  that  af- 
fidavits are  considered  hearsay  evidence  and 
hence  inadmissible,   I  Wigmore,  Evidence  §24 
(3rd  ed,  1940);  Munsey  v,  Clough,  196  UoSc  364, 
24  S.Cto  282,  49  L.Ed,  515(1905);  People  ex  rel. 
Chevlin  v,  O'Brien,  372  111,  640,  25  N,E,2d  4 
(1939);  United  States  ex  rel.  Austin  v,  Williams, 
5  Cir.,  12  Fc2d  66;  Annot,,  93  A,L.R,2d  912,  at 
931,  and  cases  cited  therein.   In  People  ex  rel, 
Chevlin  v,  O'Brien,  supra,  the  Supreme  Court  of 
Illinois  stated: 

•"*  *  *  It  was  proper  to  admit  in 
evidence  on  the  habeas  corpus  hearing  all  the 
papers,  including  the  affidavits,  which  were 
before  the  Governor  when  he  issued  the  warrant, 
(Citation  omitted) .   The  purpose  of  the  admis- 
sion is  to  establish  upon  what  the  Governor  of 
Illinois  found  a  prima  facie  case  against  relator 


\ 


t  II 


The  affidavits  were  properly  received 
and  considered  by  the  trial  court," 

In  Munsey  v,  Clough,  196  U,S,  364,  25  S,Ct,  282,  4  L, 
Ed,  515  (1905)  the  Supreme  Court  of  the  United  States  quoted 
from  and  relied  upon  an  ex  parte  affidavit  in  arriving  at  its 
decision.   The  decision  has  repeatedly  been  cited  for  this  prop- 
osition.  See  also  United  States  ex  rel,  Austin  v,  Williams, 
6  F„2d  13  (E,D,  La,  1925),  affirmed  12  F,2d  66  (5th  Cir,  1926), 
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The  Supreme  Court  of  Illinois  in  People  ex  rel. 

Guidotti  V.  Bell,  372  111,  572,  bid -11 ,   25  NoE,2d  45,  48-49 

(1939)  stated: 

"in  this  proceeding  the  judicial  depart- 
ment of  the  government  is  not  trying  a  lawsuit 
nor  determining  the  guilt  or  innocence  of  a  de- 
fendant, o  ,  It  is  not  for  the  judicial  branch 
of  government  to  interfere  with  a  considered 
order  of  the  executive,  unless  that  order  be  so 
palpably  and  conclusively  shown  to  be  wrong  as 
to  warrant  an  inference  of  fraud  or  inadvertance. 

".  0  o  The  most  that  could  be  said  of  the 
alibi  evidence  that  was  offered  would  be  that  it 
might  raise  a  doubt,  but  it  fell  far  short  of 
that  clear  and  convincing  proof  required  by  the 
decisions  of  the  United  States  Supreme  Court. 
The  appellant  sat  in  the  courtroom,  but  failed 
to  take  advantage  of  his  opportunity  to  testify 
in  his  own  behalf,  and,  since  this  is  a  civil 
suit,  his  silence  could  not  but  be  considered 
by  the  trial  court,  .  ,  He  chose  not  to  rely 
upon  candor  or  strength  of  his  own  position  and, 
in  so  doing,  made  a  case  under  which  he  is  not 
susceptible  to  discharge  by  the  rules  laid  down 
by  the  Supreme  Court  of  the  United  States,  " 

In  that  case,  the  petitioner  claimed  he  was  not  in 
the  demanding  state  at  the  time  charged  in  the  complaint  and 
was  not  the  person  named,  A  photograph  attached  to  an  affi- 
davit which  identified  the  photograph  as  that  of  the  person 
charged  was  admitted  into  evidence.   The  petitioner  presented 
five  witnesses  who  testified  in  his  behalf  to  the  effect  that 
he  was  not  present  in  the  state.   It  is  clear  that  the  appellant 
in  the  case  now  before  this  court  did  not  present  sufficient 
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proof  of  discharge  under  the  holding  in  the  Guidotti  case. 

No  case  has  been  found  or  cited  in  which  a  state  or 
Federal  court  stated  that  ex  parte  affidavits  are  not  admis- 
sible in  habeas  corpus  proceedings  on  the  issue  of  identity 
or  presence  in  the  demanding  state.  Letwick  v.  State,  211 
Ark,  1,   198  S.W,2d  830  (1947)  and  Notter  Vo  Beaslev,  240 
Ind.  631,  166  N,E,2d  643  (1960)  do  stand  for  the  proposition 
that  hearsay  evidence  on  the  question  of  identity  is  admis- 
sible, in  form  other  than  that  of  affidavits.   This  is  the 
only  question  on  which  there  is  any  division  of  authority 
whatever . 

In  the  Letwick  and  Notter  cases ,  the  agent  of  the  de- 
manding state  stated  that  a  photograph  of  the  petitioner  had 
been  identified  by  persons  in  the  demanding  state  as  the  person 
who  committed  the  crime.  The  Supreme  Court  of  Indiana  defended 
its  position  in  Notter  v.  Beasley.  240  Ind.  631,  639,  166  N,E.2d 
643,  647  (1960),  as  follows: 

"  ,  ,  »  We  concede  this  is  hearsay  testi- 
mony. ,  ,  but  the  appellant  is  not  on  trial  for 
the  commission  of  the  offense  in  this  State. 
In  fact,  the  issue  of  his  guilt  or  innocence 
is  not  in  question  here  and  the  constitutional 
provision  that  he  is  entitled  to  be  confronted 
with  witnesses  against  him  for  cross  examina- 
tion is  not  applicable  here.   If  and  when  ap- 
pellant is  tried  for  the  crime  charged  in  the 
State  of  Oklahoma,  he  will  be  entitled  to  be 
confronted  by  the  witnesses  there  who  seek  to 
identify  him.   It  is  there  that  his  identity 
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must  be  proved  beyond  a  reasonable  doubt- - 
not  here.  We  are  sustained  in  the  position 
we  take  here  by  an  almost  unanimous  weight 
of  authority." 

Letwick  v.  State,  211  Ark,  1,  198  SoW,2d  830  (1947) 
involved  a  similar  state  of  facts  and  the  Arkansas  court  accept- 
ed the  hearsay  testimony  concerning  the  identification  of  the 
petitioner  by  others » 

The  Letwick  case  had  been  tried  in  Texas  prior  to  the 
Arkansas  decision „   The  Texas  court  held  that  the  testimony  of 
the  agent  of  the  demanding  state  as  to  what  he  had  been  told  by 
others  was  not  sufficient  on  the  question  of  identity.   Letwick 
V.  State,  145  Tex.  Crim.App.  416,  168  S.W.2d  866  (1943).  A 
similar  holding  by  the  Texas  court  is  found  in  the  case  of 
Ex  Parte  Williams,  169  Tex. Crim.App.  192,  333  S.W.2d  146  (I960,) 
However,  the  courts  of  Texas  have  uniformly  held  that  affida- 
vits from  persons  in  the  demanding  state  on  the  question  of 
identity  and  presence  in  the  state  were  admissible  in  extra- 
dition proceedings.  Ex  Parte  0° Conner,  169  Tex, Crim.App,  559, 
336  S.W.2d  152  (1960)  and  Ex  Parte  Green,  170  Tex. Crim.App.  311, 
340  S.W.2d  821  (1960.) 

The  courts  which  have  considered  this  question  are 
unanimous  that  ex  parte  affidavits  are  admissible  in  extradi- 
tion proceedings.  Annotation,  93  A,L.Ro2d  912,  at  page  931 
and  cases  cited  therein. 
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Dean  Wigmore,  in  his  monumental  work  on  evidence, 

states  that  there  are  certain  proceedings  wherein  the  common 

law  rules  of  evidence  are  not  applicable.  He  mentions  ex  parte 

proceedings,  interlocutory  proceedings,  grand  jury  proceedings, 

disbarment  proceedings  and  proceedings  for  fixing  sentence.  He 

also  includes  extradition  as  one  of  these  special  proceedings: 

"For  the  same  reasons  of  principle ^  extra- 
dition proceedings  are  not  governed  in  strictness 
by  the  jury-trial  rules  of  Evidence »  Morever, 
here  the  additional  reason  obtains  that  the  evi- 
dence is  brought  from  outside  the  jurisdiction, 
and  the  procurement  of  evidence  is  thus  likely 
to  be  hampered  by  the  lack  of  power  or  practic- 
ability, as  well  as  by  the  possible  differences 
of  law  in  another  system."  1  Wigmore  on  Evidence 
3rd  Ed.  §4(6),  p.  24, 

V 

THE  RENDITION  WARRANT  SATISFIES  THE  REQUIREMENTS  OF 
62  STAT,  822,  18  U.S.C.  §  3182. 

Appellant  further  contends  that  the  rendition  warrant 
of  the  asylum  state  (Robert  E,  Smylie,  Governor  of  the  State  of 
Idaho)  fails  to  comply  with  the  requirements  of  62  Stat,  822, 
18  U,S.C.  §3182,  when  it  states  the  required  affidavit  was  "found 
in  the  county"  and  not  that  it  was  "made  before  a  magistrate," 
The  rendition  warrant,  which  is  a  portion  of  Exhibit  No.,  3  of 
the  lower  court  records,  reads  in  part: 


It 

o    o    o 


Charles  E,  Smith  stands  charged  by 
the  Affidavit  found  in  the  County  of  Adair  in 
said  State 


II 

o    ,    o 


-  12  - 


However,  this  issue  was  never  presented  to  the 
Supreme  Court  of  Idaho  by  the  Appellant,  either  in  his  open- 
ing brief,  filed  June  8,  1964,  or  in  his  reply  brief,  filed 
October  14,  1964,   His  opening  brief,  which  enumerated  the 
Assignment  of  Errors  and  his  Points  and  Authorities,  is  totally 
absent  of  reference  to  such,  as  was  his  written  Argument  in 
support  thereof.   Thus,  this  Court  should  not  now  at  this  late 
stage  pass  on  a  question  never  properly  presented  or  adjudicated 
below. 

The  affidavit  of  Vance  R,  Frick,  Prosecuting  Attorney 
within  and  for  the  County  of  Adair,  in  the  State  of  Missouri  is 
in  fact  a  criminal  complaint  under  oath,  and  also  a  part  of 
Exhibit  No»  3,   The  complaint  was  made  before  a  magistrate  of 
the  State  of  Missouri  and  was  subscribed  and  sworn  to  before  the 
same  magistrate. 

Of  further  import  is  an  opinion  of  the  Supreme  Court 
of  Idaho  in  1960,   The  Governor  of  Idaho's  rendition  warrant  in 
In  re  Martz,  83  Idaho  72,  357  Po2d  940,  recited  that  the  indi- 
vidual, "stands  charged  by  the  Complaint  found  in  the  County 
of  San  Diego,"  Petitioner  contended  the  warrant  was  invalid 
because  of  the  recital  that  he  stands  charged  by  "Complaint" 
instead  of  "Affidavit"  made  before  a  magistrate  of  the  demand- 
ing state.   The  complaint  was  sworn  to  by  a  private  citizen 

before  a  judge  of  the  Municipal  Court  of  the  City  of  San  Diego. 
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In  the  instant  matter,  the  affidavit  of  the  prosecutor  was  in 

unequivocal,  clear,  and  concise  terms,  and  also  sworn  to  before 

a  magistrate  of  the  demanding  state »   Rejecting  petitioner's 

argument  that  the  complaint  was  non-compliance  with  62  Stat, 

822,  18  U.S.C.  §3182,  Mr.  Chief  Justice  Taylor,  speaking  for  an 

undivided  court,  saids 

"Thus,  a  criminal  complaint  sworn  to  before 
a  magistrate  is  in  fact  an  affidavit  within  the 
meaning  of  the  federal  statute  authorizing  extra- 
dition upon  the  production  of  a  copy  of  'an  affi- 
davit made  before  a  magistrate,,'   The  great  weight 
of  authority  supports  this  conclusion,"  83  Idaho 
at  page  77,  357  P,2d  at  page  943,   (Emphasis  added,) 

The  Idaho  Supreme  Court  cited  on  the  same  page  in 
support  of  the  above  holding,  a  host  of  judicial  authorities, 
including  opinions  of  the  Supreme  Court  of  the  United  States 
and  other  federal  courts'  opinions,  wherein  the  Supreme  Court 
of  the  United  States  has  denied  certiorari.   Thus,  these  Appel- 
lees believe  that  Appellant's  argument  is  devoid  of  merit, 

VI 

THE  COMPLAINT  CHARGES  A  CRIME  IN  DIRECT  AND  UNEQUIVO- 
CAL LANGUAGE  AND  ONLY  THE  VERIFICATION  CONTAINS  THE 
PHRASE ,  "INFORMATION  AND  BELIEF , " 

Petitioner  contends  that  the  complaints  of  the 
Prosecutor,  Vance  R,  Frick  and  that  of  one  Olin  Johnson,  both 
made  before  a  magistrate  of  the  State  of  Missouri,  were  insuf- 
ficient in  that  they  were  executed  on  "information  and  belief," 
In  his  brief,  at  page  13,  Appellant  cites  the  case  of  Ex  Parte 
Murray,  112  S,Co  342,  99  S,Eo  798  (1919),  for  the  proposition 


that  an  extradition  affidavit  'to  the  best  of  affiant's  knowl- 
edge, information,  and  belief,'  without  stating  that  facts  were 
within  his  knowledge  or  the  sources  of  his  information  and  be- 
lief, is  defective  and  a  warrant  issued  thereon  is  invalid. 

The  Murray  case  does  stand  for  this  proposition,  and 
cites  Rice  v.  Ames,  180  UoS,  371,  21  SoCto  406,  45  LcEd.  577 
(1901),  in  support  of  its  holding.   In  Rice  v,  Ames,  the  United 
States  Supreme  Court  held  that  where  a  crime  was  charged  in  a 
complaint  "on  information  and  belief,"  that  this  was  insuffi- 
cient to  charge  a  crime  and  therefore  such  a  complaint  was  not 
a  valid  basis  for  extradition.   The  complaint  on  which  the 
petitioner  was  finally  extradited  contained  four  charges,  one 
of  which  charged  a  crime  on  information  and  belief,  and  the 
other  three  of  which  did  not.   The  Court  said  that  the  first 
charge  was  insufficient  to  be  grounds  for  extradition,  but  that 
the  remaining  three  were  adequate. 

However,  in  the  case  at  bar,  the  complaint  sworn  to 
by  the  prosecutor  in  Missouri,  Vance  R,  Frick,  charges  a  crime 
in  direct  and  unequivocal  terms.   (Tr ,  pp  69,70.)   It  is  only 
the  verification  of  the  complaint  which  states  that  the  facts 
set  forth  in  the  complaint  were  true  "according  to  the  best 
knowledge,  information  and  belief"  of  the  prosecutor.  This 
was  not  the  situation  in  Rice  v.  Ames,   This  is  seen  by  the 
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fact  that  only  one  of  the  four  charges  contained  in  the  complaint 
were  declared  to  be  inadequate  by  the  Supreme  Court.   If  the  Court 
had  been  considering  a  verification,  it  would,  of  necessity,  had 
to  invalidate  the  whole  complaint.   The  distinction  here  is  be- 
tween a  complaint  which  charges  a  crime  "on  information  and  be- 
lief", as  in  Rice  v,  Ames«  and  a  complaint  which  affirmatively 
and  directly  charges  a  crime,  but  is  verified  as  being  true  ac- 
cording to  "knowledge  and  belief"  as  is  the  case  before  this  Court, 

Any  attempt  to  draw  an  anology  between  the  two  fact 
situations  is  devoid  of  accuracy.  Various  cases  illustrate  the 
distinct  difference.  In  Ex  Parte  Davis,  68  Cal.App.2d  798,  158 
P,2d  36  (1945),  the  affidavit  concluded  that  the  allegations 
"are  true  as  I  verily  believe,"  A  California  court  had  this  to 
say  regarding  a  contention  that  this  was  an  affidavit  made  upon 
"information  and  belief"  and  therefore  not  grounds  for  extradi- 
tion: 

"..,  'In  the  case  before  us  the  charge  in 
the  information  is  made  directly  and  positively 
that  petitioner  committed  the  offense;  it  is  not 
asserted  that  it  is  made  upon  information  and 
belief,"  68  Cal,App,2d  at  page  809,  158  P,2d 
at  p.  41, 

The  case  of  Ex  Parte  Brown,  77  Tex,  Crim,App.  312, 
178  S,Wo  366  (1915)  ,  is  to  the  same  effect.   The  first  para- 
graph of  the  complaint  charged  the  crime  in  positive  terms  and 
concluded: 
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"This  complaint  further  says  that  he  has 
just  and  reasonable  grounds  to  believe,  and 
does  believe,  Joseph  L.  Brown  committed  said 
offense.  Wherefore  the  said  Ed„  A.  Garvey 
prays  a  warrant  may  issue  against  the  said 
Joseph  Lo  Brown  according  to  law."   77  Tex. 
Crim.Appo  at  p.  313,  178  S.W.  at  p,  366. 

The  Texas  Court  held  on  the  same  pages  noted  above 
that  the  second  paragraph  of  the  complaint  did  not  invalidate 
the  positive  and  direct  charge  of  the  crime  in  the  first  para- 
graph: 

"...  The  first  paragraph  of  the  affidavit  is 
positive  and  not  on  information  and  belief.   The 
second  clause  does  not  so  modify  the  first  or  the 
whole  affidavit  as  to  show  it  was  made  on  infor- 
mation and  belief." 

In  the  case  at  bar,  it  is  not  a  paragraph  of  the  com- 
plaint following  the  charge  of  the  crime  that  contains  a  state- 
ment that  the  crime  was  committed  by  the  defendant  "to  the  best 
knowledge  and  belief"  of  the  affiant,  but  is  merely  the  verifi- 
cation made  by  the  prosecutor.   The  difference  between  the  sit- 
uation in  this  case  and  that  of  a  true  case  of  a  complaint  made 
on  information  and  belief  is  patently  shown  in  the  case  of  People 
ex  rel.  Cornett  v.  Warden  of  City  Prison  of  Brooklyn,  N.Y.,  60 
Misc  .  525,  112  NYS  492  (Sup,  Ct,  1908),   There  the  warrant  was 
issued  on  an  affidavit  of  a  City  of  New  York  Detective  which, 
in  turn,  was  predicated  upon  an  information  sworn  to  in  the  Com- 
monwealth of  Pennsylvania,  which  read  in  part: 
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"Before  me,  the  subscriber,  »  ,  o  personally 
came  Jacob  Johnson,  County  Detective,  «  «  ,  who 
upon  his  solemn  oath  according  to  law  saith,  on 
information  received  which  he  believes  true, 
112  NoYoS  at  p.  493, 


M 

O      Q     O 


The  New  York  Court  said  that  this  was  not  sufficient  to 
charge  Cornett  with  the  crime,  and  that  therefore  the  Commonwealth 
of  Pennsylvania  could  not  extradite  him  from  the  asylum  State  of 
New  York.   The  case  of  Ex  Parte  Spears,  88  Calc  640,  26  Pac,  608 
(1891),  is  to  the  same  effect,  also  illustrating  a  complaint  charg- 
ing a  crime  "on  information  and  belief," 

The  Washington  Supreme  Court  considered  a  question  simi- 
lar to  that  presented  here,  in  the  case  of  McClendon  v,  Callahan, 
46  Wash, 2d  733,  284  P,2d  323  (1955.)   The  complaint  charged  the 
crime  in  affirmative  terms,  but  the  verification  contained  the 
words,  "the  complaint  therein  is  true,  as  I  verily  believe."  The 
Washington  Supreme  Court  quoted  at  length  from  State  v.  Cronin, 
20  Wash.  512,  56  Pac,  26  (1899): 

"It  is  contended  that  this  statute  requires  a 
positive  affirmation  that  the  matter  stated  in  the 
information  is  true,  and  is  not  satisfied  by  an 
oath  that  it  is  true  as  the  affiant  "verily  believes,' 
An  information  is  a  pleading.   It  is  the  formal  state- 
ment on  the  part  of  the  state  of  the  facts  consti- 
tuting the  offense  which  the  defendant  is  accused 
of  committing;  in  other  words,  it  is  the  plain  and 
concise  statement  of  the  facts  constituting  the 
cause  of  action.   It  bears  the  same  relation  to  a 
criminal  action  that  a  complaint  does  to  a  civil 
action;  and,  when  verified,  its  object  is  not  to 
satisfy  the  court  or  jury  that  the  defendant  is 
guilty,  nor  is  it  for  the  purpose  of  evidence  which 
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is  to  be  weighed  and  passed  upon^  but  is  only 
to  inform  the  defendant  of  the  precise  acts  or 
omissions  with  which  he  is  accused^  the  truth 
of  which  is  to  be  determined  thereafter  by  di- 
rect and  positive  evidence  upon  a  trial,  where 
the  defendant  is  brought  face  to  face  with  the 
witnesses »   The  verification  to  the  information, 
then,  can  have  but  one  purpose,  viz 03,  to  insure 
good  faith  in  instituting  the  proceedings,  and 
to  guard  against  vindictive  and  groundless  prose- 
cutions.  No  good  reason  can  be  assigned  why  this 
is  not  accomplished  by  an  oath  reciting  that  the 
acts  or  omissions  charged  are  true  as  the  affiant 
verily  believes,  as  well  as  by  the  oath  contended 
for  by  the  appellant.   If  the  charge  is  falsely, 
wilfully  and  corruptly  made,  pre jury  can  be  predi- 
cated upon  the  one  form  as  well  as  upon  the  other 
*  *  *""  (Emphasis  supplied  by  the  court  in  46 
Wash, 2d  at  p,739,  284  P,2d  at  p.  327,) 

Therefore,  it  can  be  seen  that  other  courts  have  re- 
pudiated the  contention  that  the  form  of  the  verification  of  a 
criminal  complaint  becomes  decisive  in  an  extradition  proceeding. 
To  hold  that  the  form  was  decisive  in  the  case  at  bar  would  be 
to  exalt  form  above  substance,  and  to  place  a  needless  techni- 
cality in  the  paths  of  states  seeking  to  extradite  persons  charg- 
ed with  crime  who  have  found  asylum  in  other  states, 

VII 

THE  SUFFICIENCY  OF  A  COMPLAINT  AS  A  PLEADING  IS  NOT 
OPEN  TO  INQUIRY  IN  HABEAS  CORPUS  PROCEEDINGS  TO  RE- 
VIEW ISSUANCE  OF  A  RENDITION  WARRANT, 

Appellant  in  his  argument  2(d)  raises  the  proposition 
that  the  demanding  papers  were  insufficient  because  the  follow- 
ing 2  elements  of  the  charging  papers  were  missing;  the  demand- 
ing papers  do  not  state  whether  death  occurred  within  a  year  and  a 
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day  of  the  acts  alleged  to  Appellant,  and  the  same  papers  do  not 
allege  that  it  was  the  death  of  a  human  being. 

Examination  of  the  briefs  of  Appellant  filed  before 
the  Supreme  Court  of  the  State  of  Idaho,  noted  previously,  re- 
veals that  Appellant  never  brought  to  the  attention  of  that  court 
any  contention  that  the  demanding  papers  did  not  allege  that 
Donna  Jean  Smith  was  a  human  being,  or  that  death  occurred  within 
a  year  and  a  day.   The  first  mention  found  of  these  contentions 
is  on  page  two  of  his  Petition  for  Rehearing,  filed  subsequent 
to  the  entry  of  the  Supreme  Court  of  Idaho's  formal  opinion  of 
June  11,  1965 o  Appendix  A-2  of  Petition  for  Certiorari, 

The  Petition  of  Rehearing  was  denied  July  2,  1965, 

Charles  E,  Smith  v.  State  of  Idaho,  89  Idaho  70,  403  P. 2d  221, 

Thus,  this  court  should  not  pass  on  matters  never  properly  passed 

or  adjudicated  below.  However,  Appellees  believe  that  it  is  of 

little  value  that  the  demanding  papers  did  not  allege  that  Donna 

Jean  Smith  was  a  human  being.  Murder  is  recognized  throughout 

the  country  as  the  unlawful  killing  of  a  human  being;  reference 

to  the  Idaho  and  Missouri  criminal  laws  are  unnecessary.  One 

cannot  "murder"  an  animal  or  creature  not  a  member  of  the  human 

race.   Black,  Law  Dictionary  (4th  ed. 1951)  defines  murder  asi 

"The  unlawful  killing  of  a  human  being 
by  another  with  malice  aforethought,  either 
express  or  implied." 
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Appellant  cannot  seek  solace  in  his  brlief  that  the  de- 
manding papers  did  not  specify  whether  death  occurred  within  a 
year  and  a  day o   Appellees  believe  it  is  well  recognized  that  when 
a  rendition  warrant  shows  on  its  face  that  one  stands  charged  with 
the  commission  of  a  crime  in  the  demanding  state »   The  recital  is 
presumed  to  be  true,  and  the  warrant  on  its  face  is  prima  facie 
sufficient  authority  for  the  officer  to  arrest  and  deliver  the 
accused.   Smith  v„  State,  89  Idaho  70,  75,  403  Po2d  221,  223 
(1965)  <,  Appellant's  brief  on  page  24  quotes  the  applicable  stat- 
ute of  the  State  of  Missouri  relating  to  murder  in  the  first 
degree o   The  Supreme  Court  of  Idaho  was  previously  presented  with 
a  suggestion  that  essential  elements  were  omitted  from  the  com- 
plaint of  the  demand  state,  Missouri,   Its  comments  in  refuting 
such  are  appropo  to  the  case  at  bar,  and  found  therein  is  an  ex- 
tensive list  of  citations  in  support  thereof: 

"The  complaint  before  the  trial  court  charged 
the  commission  of  murder  in  the  first  degree  in 
general  terms  as  defined  by  the  Missouri  statute = 
Whether  it  complies  with  the  requirements  of  the 
Missouri  law  as  to  the  details  required  to  be  set 
out  is  not  for  this  court  to  say.   The  general 
rule  in  extradition  matters  is  that  the  sufficiency 
of  the  affidavit,  or  indictment  as  a  pleading  is 
not  open  to  inquiry  on  habeas  corpus  proceedings 
to  review  issuance  of  a  rendition  warrant «   See: 
Starks  Vc  Turner,  365  Po2d  564  (OklaoCt ,Cr oAppol961)  ; 
Ex  parte  Paulson,  168  Or.,  457,  124  Po2d  297(1942); 
39  CJ.S.  Habeas  Corpus  §39,  p,  554;  25  AmoJur,  195, 
Habeas  Corpus  §69;  Annots.,  81  AoLoRc  552,  at  565, 
and  40  A„LoR,  2d  1151,  at  1159;  4  Anderson,  Warton's 
Criminal  Law  and  Procedure  §  1667  (1967)"   Smith  v. 
State,  89  Idaho  70,  76,  403  P<.2d  221,  224  (1965), 

-  21  - 


VIII 

THE  REQUIREMENT  OF  THE  PRESENCE  OF  AN  AGENT  WITHIN 
A  DEFINITE  TIME  OFFERS  APPELLANT  NO  DEFENSE  IN  THE 
PRESENT  LITIGATION. 

Appellant's  argument  found  on  pages  15-17  of  his  brief 
contains  an  ingenious  theory  that  he  should  be  discharged  from 
custody  because  no  agent  appeared  within  thirty  (30)  days  from 
the  time  of  the  arrest  and  thus  non-compliance  with  62  Stat,  822, 
18  U.SoCo  §3182.   Governor  Robert  E.  Smylie's  rendition  warrant 
was  issued  on  the  16th  day  of  April,  1963.  However,  Appellant 
petitioned  for  the  issuance  of  the  Writ  of  Habeas  Corpus,  shortly 
thereafter.  May  9,  1963,  The  order  for  issuance  of  the  writ,  the 
writ  itself,  and  service  of  the  writ  were  all  dated  May  9,  1963, 
(Tr,  Po29,  41,  43,  44,)  While  not  only  was  this  new  issue  never 
presented  by  Appellant  in  his  previous  litigation,  it  is  fairly 
obvious  that  Appellant's  own  actions  have  prevented  the  appearance 
of  any  agent  and  final  completion  of  the  extradition  proceedings. 
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CONCLUSION 

The  Supreme  Court  of  the  United  States,  in  1917,  ex- 
plained in  unmistakable  language  the  constitutional  rationale 
of  interstate  extradition,  Mr,  Justice  Clarke,  speaking  for  the 
Court  in  Biddinger  v.  Commissioner  of  Police,  245  UoSc  128,  132, 
133,  62  LoEd  193,  198,  38  SoCto  41,  42,  43,  said: 

"The  provision  of  the  Federal  Constitution 
quoted,  with  the  change  of  only  two  words,  first 
appears  in  the  Articles  of  Confederation  of  1781, 
where  it  was  used  to  describe  and  to  continue  in 
effect  the  practice  of  the  New  England  colonies 
with  respect  to  the  extradition  of  criminals, 
[Authorities  omitted,,]   The  language  was  not  used 
to  express  the  law  of  extradition  as  usually  pre- 
vailing among  independent  nations  but  to  provide 
a  summary  executive  proceeding  by  the  use  of  which 
the  closely  associated  states  of  the  Union  could 
promptly  aid  one  another  in  bringing  to  trial  persons 
accused  of  crime  by  preventing  their  finding  in 
one  state  and  asylum  against  the  processes  of  jus- 
tice of  another,  [Authorities  omitted,]   Such  a 
provision  was  necessary  to  prevent  the  very  gener- 
al requirement  of  the  state  constitutions  that 
persons  accused  of  crime  shall  be  tried  in  the 
county  or  district  in  which  the  crime  shall  have 
been  committed  from  becoming  a  shield  for  the 
guilty  rather  than  the  defense  for  the  innocent, 
which  it  was  intended  to  be.   Its  design  was  and 
is  in  effect,  to  eliminate,  for  this  purpose, 
the  boundaries  of  states,  so  that  each  may  reach 
out  and  bring  to  speedy  trial  offenders  against 
its  laws  from  any  part  of  the  land, 

"Such  being  the  origin  and  purpose  of  those 
provisions  of  the  Constitution  and  statutes,  they 
have  not  been  construed  narrowly  and  technically 
by  the  courts  as  if  they  were  penal  laws ^  but  lib- 
erally, to  effect  their  important  purpose,  with 
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the  result  that  one  who  leaves  the  demanding 
state  before  prosecution  is  anticipated  or  be- 
gun, or  without  knowledge  on  his  part  that  he 
has  violated  any  law,  or  who,  having  committed 
a  crime  in  one  state,  returns  to  his  home  in 
another,  is  nevertheless  decided  to  be  a  fugi- 
tive from  justice  within  their  meaning o  [Author- 
ity omraittedo ] 

"Courts  have  been  free  to  give  this  mean- 
ing to  the  Constitution  and  statutes  because, 
in  delivering  up  an  accused  person  to  the 
authorities  of  a  sister  state,  they  are  not 
sending  him  for  trial  to  an  alien  jurisdiction, 
with  laws  which  our  standards  might  condemn,  but 
are  simply  returning  him  to  be  tried,  still  under 
the  protection  of  the  Federal  Constitution,  but 
in  the  manner  provided  by  the  state  against  the 
laws  of  which  it  is  charged  that  he  has  offended o" 
(Emphasis  added „) 

Repeating  the  comments  on  an  early  United  States  Sup- 
reme Court,  the  Illinois  Supreme  Court  in  People  ex  relo  Guidotti 
V,  Bell,  372  111.  572,  576,  25  N,E.2d  45,  48  (1940)  remarked: 

"o  o  o  We  may  repeat  the  thought  expressed  in 
Appleyard's  Case  [203  U.S.  222,  27  S„Cto  122,  51 
LoEdo  161,  7  AnnoCas,  1073],  above  cited,  that  a 
faithful,  vigorous  enforcement  of  the  constitu- 
tional and  statutory  provisions  relating  to  fugi- 
tives from  justice  is  vital  to  the  harmony  and 
welfare  of  the  states,  and  that  'while  a  state 
should  take  care,  within  the  limits  of  the  law, 
that  the  rights  of  its  people  are  protected 
against  illegal  action,  the  judicial  authorities 
of  the  Union  should  equally  take  care  that  the 
provisions  of  the  Consitution  be  not  so  narrowly 
interpreted  as  to  enable  offenders  against  the 
laws  of  a  state  to  find  a  permanent  asylum  in 
the  territory  of  another  state,'" 

Appellees  ask  this  Court  to  affirm  the  decision  of 

-  24  - 


Federal  District  Judge  Ray  McNichols, 

Respectfully  submitted, 


ALLAN  G.  SHEPARD 
Attorney  General  of  the 
State  of  Idaho 
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Deputy  Attorney  General 
of  the  State  of  Idaho 
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Service  of  a  true  and  correct  copy  of  the  foregoing 

brief  of  Appellees  is  hereby  acknowledged  this day  of 

October,  1966. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  20993 
Scott  Lumber  Company,  appellant 

V. 

United  States  of  America,  appellee 


On  Appeal  from  the  United  States  District  Court 
for  the  Eastern  District  of  California 


PETITION  OF  THE  UNITED  STATES  FOR  REHEARING 


Comes  now  the  United  States  of  America,  appellee 
in  the  above-entitled  cause,  and  presents  this  petition 
for  rehearing  and  in  support  thereof  respectfully 
shows : 

The  Court  has  reversed  the  judgment  of  the  dis- 
trict court  without  any  showing  whatever  of  error 
prejudicial  to  appellant.  The  Government's  valuation 
witnesses  testified  that  ''the  highest  and  most  profit- 
able use"  of  the  timberland  condemned  here  was  a 
purchase  for  immediate  harvest  of  the  timber.  This 
Court,  contrary  to  our  position,  has  construed  that 

(1) 


to  mean  "the  immediate  cutting  of  all  timber  on  the 
section  leaving  only  stump  land"  in  violation  of  the 
California  Forest  Practice  Act.  Hov^  did  that  preju- 
dice appellant? 

Not  only  did  the  Government's  experts  say  that 
they  were  placing  the  highest  valuation  on  the  prop- 
erty, but  also,  under  this  Court's  view  of  their  testi- 
mony, they  were  inevitably  reaching  the  highest  pos- 
sible valuations  by  considering  the  cutting  of  "aW 
the  timber  rather  than  by  considering  the  restrictions 
of  California  law.  There  is  not  a  word  in  the  record 
to  indicate  that  they  would  have  arrived  at  higher 
valuations  by  any  other  method  than  the  one  they 
used.  Therefore,  since  their  valuations  were  as  high 
as  they  could  testify  to — under  this  Court's  view, 
even  higher  than  the  law  permits — there  was  no  prej- 
udice to  appellant  and  this  Court's  reversal  contra- 
venes the  requirement  of  28  U.S.C.  sec.  2111,  that 
appellate  courts  should  "give  judgment  *  *  *  without 
regard  to  errors  or  defects  that  do  not  aifect  the  sub- 
stantial rights  of  the  parties." 


Wherefore,    appellee    submits    that    a    rehearing 
should  be  granted. 

Respectfully  submitted, 


Clyde  0.  Martz, 

Assistant  Attorney  General. 

John  P.  Hyland, 

United  States  Attorney, 
Sacramento,  California,  9581i. 

Roger  P.  Marquis, 

S.  BiLLINGSLEY  HiLL, 

Attorneys,  Department  of  Justice, 
Washington,  D.  C,  20530. 


March  1968 


Certificate  of  Counsel 

I,  S.  Billingsley  Hill,  counsel  for  the  appellee  in 
the  above-entitled  cause,  do  hereby  certify  that  the 
foregoing  petition  for  rehearing  is  well-founded  and 
is  not  presented  for  the  purpose  of  delay. 


S.  BuxiNGSLEY  Hill 


•il      U.    S.    GOVERNMENT    PRINTING    OFFICE;    1968 


Dt  ^ 


J 

No.  20995 


f\UG"0f/8 


llmtfft  ^f  at^a  OInurt  of  Appf  ala 
Jor  X\\t  Nmllj  Qlirnttt 


GLYNN  RICHARD  DAVIS,  and 
FLORENCE  DAVIS,  husband 
and  wife. 


V. 

WYETH  LABORATORIES,  INC., 
a  New  York  corporation,  and 
AMERICAN  HOME  PRODUCTS 
CORPORATION,  a  Delaware 
corporation. 


Appellants, 


Appellees. 


Appeal  from  the  United  States  District  Court 

for  the  District  of  Idaho 

Southern  Division 

PETITION  FOR  REHEARING 


f"     i    L    E    D  EBERLE  &  BERLIN 

7111^  Bannock  St. 

fAAD   '^9  't'^CQ  Boise,  Idaho  83705 

^■>        I. "GO  Attorneys  for  Appellees 

M.  U.  LULIl,  LLUIK  ^= 


.'  rif>r\ 


No.  20995 

l^nxtth  BUUb  Qlnurt  nt  ApptnU 
Jnr  lt|^  Ntnttj  dtrrutt 


GLYNN  RICHARD  DAVIS,  and 
FLORENCE  DAVIS,  husband 
and  wife, 

V. 

WYETH  LABORATORIES,  INC., 
a  New  York  corporation,  and 
AMERICAN  HOME  PRODUCTS 
CORPORATION,  a  Delaware 
corporation, 


Appellants, 


Appellees. 


Appeal  from  the  United  States  District  Court 

for  the  District  of  Idaho 

Southern  Division 

PETITION  FOR  REHEARING 


EBERLE  &  BERLIN 
7111/2   Bannock  St. 
Boise,  Idaho  83705 
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COME  NOW  the  Appellees,  Wyeth  Laboratories, 
Inc.,  and  American  Home  Products  Corporation,  and 
petition  this  Honorable  Court  for  a  rehearing,  en  banc, 
in  this  cause  and  from  the  decision  of  this  Court  dated 
January  22,  1968,  upon  the  following  grounds: 


The  opinion  of  the  Court  establishes  new  and  far- 
reaching  principles  of  law  and  public  policy  in  public 
and  private  health  programs  which  were  neither  fully 
briefed  nor  argued  before  the  Court.  This  opinion 
should  not  be  fully  and  finally  established  as  the  law 
without  the  court  being  more  fully  informed  by  the 
parties  as  to  the  effects  of  the  decision. 

11. 

The  Court  erred  in  deciding  that  individual  physi- 
cians can  balance  the  risk  with  the  advantage  sought 
to  be  obtained  from  the  taking  of  a  vaccine  for  and  on 
behalf  of  their  individual  patients,  without  imposing  a 
separate  duty  upon  the  manufacturer,  but  that  the 
collective  judgment  of  those  physicians  that  each  indi- 
vidual in  the  population  as  a  whole  should  take  the 
vaccine  imposes  an  additional  and  separate  duty  upon 
the  manufacturer  of  the  vaccine  to  warn  each  indi- 
vidual in  the  population  that  the  judgment  of  the  medi- 
cal profession  may  be  wrong  as  to  any  "risk"  in- 
volved. 

III. 

The  court  erred  in  deciding  that  the  manufacturer 
of  a  vaccine  must  ignore  the  decision  by  the  best  medical 
opinion  in  the  area  that  there  was  no  such  medically 
cognizable  risk  involved  as  would  make  mass  immuniz- 
ation clinics  "unreasonably  dangerous." 
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IV. 

A.  The  Court  erred  in  finding  that  the  Sabin  vac- 
cine, administered  to  the  Appellant,  constitued  an  "ex- 
perimentation in  new  drugs"  and  made  of  him  a  "hu- 
man guinea  pig"  (Opinion  of  the  Court,  page  13). 
The  opinion  of  the  Court  fails  to  recognize  in  such 
statements  that  the  vaccine  was  developed  after  many 
years  of  testing  and  research,  both  clinically  and  in 
the  laboratory,  and  was  released  to  the  general  public 
by  the  Government  only  after  it  met  all  known  stand- 
ards for  "safety,  purity  and  potency." 

B.  The  Court  further  erred  in  failing  to  give  legal 
status  to  the  medical  society's  evaluation  of  the  risk 
from  the  vaccine,  if  any,  to  the  population,  of  which 
the  Appellant  was  an  identifiable  member  in  terms  of 
possible  risk,  and  to  the  finding  of  the  medical  society 
that  the  vaccine  was  "fit  and  its  danger  reasonable" 
as  to  each  member  of  that  population. 

C.  The  Court  erred  in  failing  to  recognize  that  Ap- 
pellant was  a  member  of  a  group  (parents  with  young- 
children)  for  which  the  Surgeon  General's  report  spe- 
cifically recommended  vaccination.  (See  Surgeon  Gen- 
eral's report,  page  5  of  the  Opinion.)  At  the  time  the 
vaccine  was  taken  by  Appellant,  he  had  two  children, 
ages  four  and  six  (Tr.,  pages  122-123). 

V. 

The  opinion  of  the  Court  imposes  a  nondelegable 
duty  upon  the  manufacturer  to  warn  the  ultimate  con- 
sumer, which  is  inherently  impracticable  because  of 
the  inability  of  the  manufacturer  or  its  representative 
to  be  present  at  the  time  of  the  administration  of  the 
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vaccine  to  the  ultimate  consumer  or  to  select  the  ulti- 
mate consumer.  The  drug  manufacturer  cannot,  as  a 
practical  matter,  control  a  medical  society  nor  can  the 
manufacturer  compel  or  assure  that  the  medical  pro- 
fession will  inform  the  individual  consumer  sufficient- 
ly to  enable  him  to  intelligently  evaluate  the  risk,  if 
any. 

VI. 

The  Court  erred  in  leaving  its  determination  open  to 
the  construction  that,  as  a  matter  of  law,  no  jury 
question  can  exist  relating  to  duty  to  warn  upon  a  re- 
trial of  this  action,  if  such  a  retrial  is  finally  ordered. 
Appellant  argued  only  that  a  juiy  question  was  pre- 
sented, and  it  would  be  unfair  to  refuse  to  allow  Ap- 
pellees to  introduce  evidence  upon  this  question. 

VIL 

The  Court  erred  in  holding  that  any  failure  to  warn 
exposes  the  vendor  to  strict  liability  in  tort,  without 
regard  to  the  existence  of  a  casual  relationship  be- 
tween the  failure  to  warn  and  the  taking  of  the  vac- 
cine (Opinion  of  the  Court,  page  11,  lines  23-27;  page 
16,  lines  2-8).  Even  if  Appellees  did  not  warn  Appel- 
lant, if  it  is  shown  that  Appellant  knew  the  risk,  should 
have  known  the  risk,  or  had  he  known  the  risk  that 
he  still  would  have  taken  the  vaccine,  liability  should 
not  be  imposed  upon  Appellees.  This  Court  has  im- 
posed liability  in  the  absence  of  any  causal  relationship 
(Opinion  of  the  Court,  page  15) . 

VIII. 

The  majority  opinion  of  the  Court  should  be  revised 
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on  the  basis  of  the  following  facts  which  are  material 
and  substantive  to  the  matter  and  which  Appellees  be- 
lieve the  Court  has  erroneously  omitted  and  miscon-      i 
strued :  ■ 

A.  The  campaign  for  the  Idaho  Falls  Medical  So- 
ciety was  managed  by  the  Public  Health  Committee  of 
that  society,  and  specifically  by  Dr.  John  Casper,  not 
by  Franklin. 

B.  None  of  the  forms  for  consent,  tallies,  and  like 
documents,  were  taken  from  material  published  by 
Wyeth.  Delivery  of  the  vaccine  to  West  Yellowstone 
was  handled  by  Franklin  under  the  direction  of  Dr. 
Casper  and  was  handled  by  Franklin  only  insofar  as 
it  related  to  protecting  the  vaccine  until  time  of  use. 

C.  The  printing  of  forms  and  immunization  cards 
and  posters  relating  to  the  polio  clinics  was  handled 
solely  by  the  medical  society.  On  only  one  occasion  did 
Franklin  deliver  material  to  a  printer,  but  such  ma- 
terial had  been  prepared  by  the  medical  society  and 
Franklin  acted  only  as  a  messenger. 

D.  The  only  meeting  of  doctors  arranged  by  Frank- 
lin at  his  own  insistence  was  instigated  specifically 
for  the  purpose  of  making  the  contents  of  the  Surgeon 
General's  report  on  the  risk  of  the  vaccine  known  to 
the  medical  society.  There  is  no  evidence  to  support  a 
finding  that  a  ''fact  sheet"  prepared  by  Appellees  was 
in  fact  printed  or  used  by  the  medical  society  in  Idaho. 

E.  No  newspaper  clippings  from  Idaho  newspapers 
referred  to  on  page  7  of  the  Court's  opinion  contained 
any  assurance  by  Wyeth  relating  to  the  safety  of  the 
vaccine.  The  statements  referred  to  therein  were  made 
by  members  of  the  medical  profession  only.  There  was 
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no  testimony  that  Appellant  saw  or  read  any  of  those 
newspaper  articles. 

F.  The  evidence  shows  without  contradiction  that 
Appellant  examined  the  vaccine  bottle  containing  a 
caution  label  and  that  the  pharmacist  himself  exam- 
ined the  vaccine  bottles,  the  boxes  containing  the  vac- 
cine, and  the  literature  containing  the  warnings  (Tr. 
pages  179-180). 

WHEREFORE,  it  is  respectfully  prayed  that  the 
Court  grant  a  rehearing  in  the  above-entitled  matter, 
and,  because  of  the  grave  public  questions  presented 
concerning  mass  immunization  of  the  public  against 
disease,  that  this  matter  be  heard  before  the  court 
en  banc. 

Respectfully  submitted 

EBERLE  &  BERLIN 

By 


A  Member  of  the  Firm 
Attorneys  for  Appellees 
Boise,  Idaho 

CERTIFICATE   OF   COUNSEL 

I  hereby  certify  that  the  foregoing  Petition  for  Re- 
hearing in  my  judgment  is  well  founded  on  the  grounds 
set  forth  therein,  and  that  the  petition  is  not  interposed 
for  delay. 


Attorney  for  Appellees 
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Attorneys  at  Law,  Bank  of  Idaho  Building,  Boise, 
Idaho. 
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Davis  vs.  Wyeth  represents  a  striking  victory  for  the 
drug  industry.  The  proposition  it  set  forth  to  estabHsh  was 
accepted.  The  standard  of  safety  for  a  preventative  drug  is 
whether  the  drug  is  reasonably  fit  and  reasonably  safe  for 
use  by  the  public  as  a  whole.  Appellants  view  that  the 
standard  be  that  the  drug  be  safe  and  fit  for  him  as  an 
individual  was  rejected.  The  Court  then  held  that  the 
individual  must  be  warned  of  the  risk  to  him  where  the 
drug  house  knows,  as  here,  that  the  physician-patient 
relationship  is  absent.  To  do  less  than  this  for  a  man  who 
has  sacrificed  for  the  health  of  all  would  be  callousness 
indeed.  Subversion  of  truth  in  the  name  of  righteousness 
is  nothing  new  and  nothing  gained. 

The  Court  does  not  determine  in  this  case  the  question 
of  adequacy  and  method  of  warning  the  public  except  to 
say  that  there  were  many  ways  in  which  a  warning  could 
have  been  given  by  means  of  advertisements,  posters,  re- 
leases read  and  signed  by  recipients  of  the  vaccine  or  by 
way  of  oral  warnings.  None  of  these  were  done  in  this  case. 
An  active  advertising  campaign  was  undertaken,  partici- 
pated in  by  the  company,  to  cause  individuals  taking  the 
vaccine  to  believe  that  it  was  perfectly  safe.  If  the  drug 
industry  can  take  it  upon  itself  to  advise  the  public  of  the 
safety  of  a  vaccine,  can  it  not  at  the  same  time  warn  of 
the  known  risks  inherent  in  the  vaccine.  Safety  was  the 
theme  of  the  company's  advertisements  to  the  public. 

The  opinion  is  carefully  tailored  to  fit  the  facts  of  this 
case  and  we  note  the  many  factual  idiosyncracies  present 
and  upon  which  the  opinion  was  based,  to- wit: 
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1.  A  prescription  drug  with  the  knowledge,  consent 
and  participation  of  the  drug  company  was  dispensed  but 
not  prescribed.  j. 

2.  With  the  knowledge  of  appellee  a  doctor  was  not 
present  at  the  clinic.  If  he  had  been,  the  drug  company 
would  have  been  absolved  from  liability.  j 

3.  There  is  no  legal  liability  for  failure  to  warn  where    \ 
the  drug  company  does  not  in  fact  know  of  a  risk,  thus  in 
the  instant  case  there  was  no  liability  on  the  part  of  the    \ 
drug  company  to  warn  when  the  drug  was  first  sold. 

4.  The  drug  house  participated  actively  in  planning  : 
the  mass  immunization  clinic  program.  R 

5.  The  drug  house  furnished  press  releases,  posters  1 
and  advertising  techniques  to  the  medical  society,  none  of  1 
which  contained  a  warning. 

1 
There  was  no  attempt  to  decide  case  by  case  whether  or    ' 
not  the  vaccine  should  be  dispensed.  It  is  routine  for  drug    ] 
houses  to  advise  die  public  and  doctors  of  contra-indica-    J 
tions  of  their  product.  They  could  easily  have  done  so  in    < 
this  case.  The  warning  could  have  been  contained  on  the 
posters  and  advertisements  used,  and  indeed  it  would  have    i 
been  a  simple  matter  for  Franklin  to  have  warned  the 
pharmacist  in  West  Yellowstone  who  was  in  charge  of 
the  program.  Quite  the  reverse  was  done  and  it  was  done    j 
for  business  and  health  reasons.  The  drug  house  had  a    ' 
choice.  Dick  Davis  did  not,  and  therein  lies  the  difference 
and  the  reason  for  the  opinion. 


V.  Wyeth  Laboratories,  Inc.  3 

In  paragraph  VIII  of  appellees'  Petition  for  Rehearing, 
unsupported  allegations  are  made  concerning  the  evidence. 

The  evidence  does  not  substantiate  the  statements  made 
on  pages  4  and  5  of  appellees'  Petition.  We  cite  the  Court 
to  the  following  portions  of  the  transcript: 

VIII-A.  Testimony  of  Dr.  Willis  Melcher,  page  202, 
line  8;  testimony  of  Delmar  Edward  Simpson, 
page  248,  line  20;  page  259,  lines  11  and  25; 
page  261,  line  10. 

B.  Testimony  of  James  M.  Franklin,  page  48,  line 
14;  page  59,  line  3,  line  20;  page  60,  line  15; 
page  74,  line  24. 

C.  Testimony  of  James  M.  Franklin,  page  48,  line 
14;  page  49 J  line  15;  page  50,  line  2;  page  74, 
line  24;  page  80,  line  9;  page  116,  hne  15. 

D.  Testimony  of  Delmer  Edward  Simpson,  page 
248,  line  20;  page  249,  line  25 ;  page  259,  line  1 1 ; 
page  259,  line  25;  page  261,  line  10. 

E.  Exhibit  with  the  newspaper  clippings  is  presently 
before  this  Court. 

F.  The  pharmacist  did  not  read  any  literature  which 
accompanied  the  vaccine  bottle.  Appellant  simply 
testified  that  he  looked  at  the  vaccine  bottle,  did 
not  read  any  cautionary  label. 

We  would,  however,  reiterate  with  respect  to  VIII  (f )  that 
Mr.  Davis  had  no  knowledge  that  there  was  any  risk 
whatsoever  in  taking  the  product. 
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The  choices  before  the  court  were  clear: 

I.  It  could  have  held  diat  there  was  no  warranty  to  the 
individual.  No  warning  need  be  given  and  there  is  no  in- 
demnity if  the  drug  is  fit  for  the  general  public.  The 
minority  opinion  so  held. 

2.  It  could  have  held  there  was  a  warranty  of  fitness 
that  extends  to  the  individual  and  the  cost  of  his  sacrifice 
is  spread  among  all  who  take  the  vaccine.  This  view  was 
rejected  along  with  the  concomitant  theory  of  the  plaintiffs 
that  even  so  a  warning  must  be  given. 


3.  If  the  individual  is  warned,  he  assumes  the  risk, 
and,  if  stricken,  bears  the  loss.  This  view  was  accepted.  If 
not  warned,  the  victim  is  indemnified. 


The  decision  to  warn  is  that  of  the  drug  house.  Who 
else  could  make  it.'^  The  drug  company  manufactures  the 
vaccine  and  routinely  determines  dosage,  usage,  and  con- 
tra-indications.  Only  the  drug  house  has  the  sophistication 
to  make  decisions  of  this  nature.  The  extent  to  which  it 
seeks  to  avoid  responsibility  is  well  demonstrated  in  point 
VIII  in  which  they  claim  that  the  pharmacist  examined 
the  vaccine  bottles,  the  boxes  containing  the  vaccine  and 
the  literature  containing  the  warnings.  Such  was  not  the 
case.  The  druggist  was  as  ignorant  of  the  risk  as  was  Davis. 
But  what  if  he  had  known.''  How  could  the  law  let  a  drug 
company  divest  the  responsibility  for  deciding  whether  or 
not  to  warn  to  a  druggist  in  West  Yellowstone,  Montana. 
The  court's  decision  that  the  druggist  must  be  told  and  be 
required  to  tell  of  the  risk  was  eminently  sound,  sensible 
and  fair. 
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A  full  trial  on  the  issue  of  failure  to  warn  was  had, 
consuming  some  two  weeks  in  length.  At  the  conclusion  of 
the  trial  the  court  directed  a  verdict  against  the  plaintiff, 
(Tr.  P.  923)  on  this  cause  of  action.  The  Circuit  Court  did 
hold,  and  the  trial  court  should  have  held,  that  there  was 
a  failure  to  warn  as  a  matter  of  law,  as  the  drug  house  took 
the  position  then,  as  they  do  now,  that  they  had  no  duty  to 
warn  and  therefore  did  not  warn. 

Causation  and  damages  await  a  re-trial.  The  issue  of 
legal  liability  has  been  resolved  against  the  drug  house. 
The  court  has  advanced  the  cause  of  public  health  while 
retaining  the  right  of  an  individual  to  obtain  recourse  when 
a  profit  making  group  sells  him  a  product  without  telling 
him  that  there  is  a  risk  of  contracting  the  disease  that  he 
thinks  he  is  being  immunized  against. 

Respectfully  submitted, 

ELAM,  BURKE,  JEPPESEN 
&  EVANS       .  .^<:::^ 
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Karl  Jeppesen 
Robert  J.  Koontz 
Attorneys  for  Appellants 
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UNITED  STATES  COURT  OP  APPEALS 
FOR  THE  NINTH  CIRCUIT 

HOMER  RAY  BROWN, 

Appellant, 

V.  )  No.  21005 

EDMUND  G.  BROWN,  Governor, 
State  of  California,  et  al.. 

Appellees . 


APPELLEES'  BRIEF 


JURISDICTION 


The  jurisdiction  of  the  United  States  District 
Court  to  entertain  appellant's  civil  action  under  Title  42, 
United  States  Code,  section  1983  was  conferred  by  Title  28, 
United  States  Code  section  1331-   The  jurisdiction  of 
this  Court  is  conferred  by  Title  28,  United  States  Code, 
section  1291.   Proceedings  in  forma  pauperis  are  authori- 
zed by  Title  28,  United  States  Code  section  1915- 

STATEMENT  OF  THE  CASE 

Appellant,  an  inmate  of  San  Quentin  Prison, 
initiated  an  action  under  the  Federal  Civil  Rights  Act, 
42  U.S.C.  1983,  for  general  damages  in  the  amount  of 
$1,350,000.00,  and  punitive  damages  in  the  amount  of 
$2,150,000.00  against  appellees  Edmund  G.  Brown,  the 
Governor  of  the  State  of  California,  and  Lawrence  E.  Wilson, 
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the  warden  of  San  Quentln  Prison.   The  complaint  was  filed 
In  the  District  Court  on  February  11,  I966  (TR  l)—^.      On 
that  same  day  a  summons  was  Issued  to  the  appellees  (TR  l) . 

On  March  3^  1966,  appellees  filed  a  motion  to 
dismiss  pursuant  to  Rule  12(b)  of  the  Federal  Rules  of 
Civil  Procedure  on  the  grounds  that  the  complaint  failed 
to  state  a  claim  against  appellees  upon  which  relief  could 
be  granted  (TR  29).   Appellant  filed  a  motion  in  opposi- 
tion on  March  10,  I966  (TR  36). 

In  an  order  filed  on  March  17,    1966,  after  con- 
sideration of  the  complaint,  the  notice  of  motion  and 
memorandum  of  points  and  authorities  submitted  by 
defendants,  and  other  documents  and  papers  submitted  to 
the  court  by  appellant,  the  court  granted  appellees'  motion 
and  dismissed  the  action  (TR  50). 

In  an  order  filed  on  April  20,  I966,  the  court 
granted  appellant's  motion  of  March  22,  1966  (TR  52)  for 
a  certificate  of  probable  cause  and  leave  to  appeal  in 
forma  pauperis  (TR  63). 

SUMMARY  OF  APPELLEES '  ARGUMENT 

The  District  Court  properly  dismissed  appellant's 
complaint  for  failure  to  state  a  cause  of  action.   Inasmuch 


1.   The  Transcript  of  the  Record  on  Appeal 
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as  appellant's  complaint  contains  merely  conclusionary 
allegations,  it  is  inadequate  to  state  a  claim  under  the 
Federal  Civil  Rights  Act.   Moreover,  his  claim  of  denial 
of  reasonable  access  to  the  courts  is  conclusively  rebutted 
by  the  papers  filed  by  appellant. 

ARGUMENT 
In  his  complaint,  appellant  makes  the  following 
"Claims  of  Specific  Deprivations:" 

That  appellees  have  conspired  to  "harrass  [sic], 
intimidate,  terrorize,  beat,  and  abuse"  him  in  an  attempt 
to  prevent  him  from  pursuing  his  "present  litigation  in 
the  United  States  Federal  District  Court  numbered  Misc. 
1299  in  the  Northern  District  for  California"  (TR  8); 

That  appellees  "beat,  kicked,  knocked,  stomped, 
thrashed,  and  cursed"  appellant  to  force  him  to  make  a 
statement  concerning  another  case  (TR  10) j 

That  appellant  has  been  placed  in  solitary  con- 
finement to  accomplish  such  harassment; 

That  appellees  have  confiscated  various  legal 
materials  and  papers  pertinent  to  the  above  case  (TR  11). 
In  dismissing  appellant's  cause  of  action,  the 
District  Court  characterized  his  complaints  as  follows: 
"By  way  of  mere  conclusionary  allegations,  the 
complaint  charges  defendants  with  seeking  in 
various  generally  described  ways  to  obstruct 
his  constitutionally  guaranteed  reasonable 
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access  to  this  Court."   (TR  50). 

The  court  thus  held  the  complaint  inadequate  to 
state  a  cause  of  action  under  the  Federal  Civil  Rights  Act 
In  addition^,  the  court  found  that  appellant's  contention 
that  appellees  had  acted  to  deny  him  reasonable  access  to 
the  District  Court  was  conclusively  rebutted  both  by  the 
papers  filed  by  appellant  in  this  case  and  by  other 
papers  which  that  court  had  received  from  him. 

The  District  Court  was  clearly  correct  in  this 
ruling. 

In  an  action  for  damages  under  the  Federal  Civil 
Rights  Act^  conclusionary  allegations  are  inadequate  to 
state  a  cause  of  action;  highly  specific  facts  must  be 
alleged.   See^  e.g.,  Pugliano  v.  Staziak,  231  F.Supp.  3^7^ 
3^9  (W.D.  Pa.  1964);  Roberts  v.  Barbosa,  227  F.Supp.  20, 
22  (S.D.  Calif.  1964);  United  States  v.  Bolsinger,  211 
F.Supp.  199.  200-01  (W.D.  Pa.  1962),  aff 'd.,  311  F.2d  215 
(3r'd  Cir.  1962),  cert,  denied,  372  U.S.  931  (1963).   This 
rule  is  a  reaction  to  the  common  prison  technique  of 
harassing  and  annoying  correctional  personnel  in  an  effort 
to  undermine  prison  discipline  and  control.   See,  e.g., 
Weller  v.  Dickson,  3l4  F.2d  598,  602  (9th  Cir.  I963) 
(concurring  opinion);  Pugliano  v.  Staziak,  supra;  Roberts 
V.  Barbosa,  supra. 

"We  know  from  sad  experience  .  .  .  that 
imprisoned  felons  are  seldom,  if  ever,  deterred 
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by  the  penalties  of  perjury.   They  do  not  hesi- 
tate to  allege  whatever  they  think  is  required 
in  order  to  get  themselves  even  the  temporary 
relief  of  a  proceeding  in  court.   The  prospect 
of  amercing  their  jailers  in  damages  must  be  a 
m.ost  tempting  one,  even  if  it  will  not  get  them 
their  freedom.   The  disruption  of  prison  dis- 
cipline that  the  maintenance  of  such  suits, 
at  government  expense,  can  bring  about,  is  not 
difficult  to  imagine."   Weller  v.  Dickson,  supra, 
at  602. 

In  this  suit  appellant  has  asked  three  and  one 
half  million  dollars  in  general  and  punitive  damages 
for  the  alleged  violations  of  his  rights.   The  comment  of 
the  court  in  Roberts  v.  Barbosa,  supra  at  2^,    is  parti- 
cularly appropriate  in  this  case.   After  stating  that  a 
witness  may  be  impeached  by  a  conviction,  the  court 
observed  that  there  was  no  sound  reason  why  this  salutary 
rule  of  law  should  not  induce  just  a  little  scepticism 
concerning  the  good  faith  of  the  prisoner  in  view  of  his 
exorbitant  demands.   In  Roberts  the  prisoner  had  asked  for 
slightly  more  than  two  and  one  half  million  dollars  in 
actual  and  punitive  damages. 

In  Higgins  v.  Steele,  195  F.2d  366,  369  (8th  Cir. 
1952)  quoted  with  approval  in  Weller  v.  Dickson,  supra,  at 
602  (concurring  opinion),  the  court  observed  that  although 
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it  is  Important  that  no  prisoner  be  denied  justice,  it  is 
also  "important  that  the  prison  authorities,  government 
counsel,  and  the  courts  be  not  harassed  by  patently 
repetitious,  meritless,  frivolous  or  malicious  proceedings." 

In  his  complaint,  appellant  alleges  that  the 
appellees  have  attempted,  by  beatings  and  solitary  con- 
finement, to  deprive  him  of  access  to  the  court  in  a  parti- 
cular case,  but  not  that  he  has  generally  been  denied 
access  to  the  courts.   This  contention  is  patently  spurious. 
By  his  own  admission,  the  case.  Brown  v.  Brown,  Misc.  1299^ 
was  not  only  filed  in  the  District  Court,  but  was  dis- 
missed by  the  order  of  that  court,  not  withdrawn  by  appel- 
lant through  any  pressure  exerted  by  appellees.   See  TR  5- 
Moreover  the  papers  filed  by  appellant  in  the  instant  suit 
conclusively  rebut  any  allegation  that  access  to  the  court 
has  been  denied  him.   See  Stlltner  v.  Rhay,  322  P. 2d  3'^^, 
316  (9th  Cir.  1963);  Draper  v.  Rhay,  315  F.2d  193.  197 
(9th  Cir.  1963);  Slegel  v.  Ragen,  88  P.Supp.  996,  1000 
(N.D.  111.  19^9).  aff 'd.,  180  P. 2d  785  (7th  Cir.  1950), 
cert,  denied,  339  U.S.  990  (1950). 

The  two  cases  cited  by  appellant  are  inapposite 
to  the  present  case.   In  one.  Spires  v.  Bottorf f ,  317  P. 2d 
273  (7th  Cir.  1963) (AOB  8),  there  was  a  denial  of  access 
to  the  courts.   In  the  other,  Hatfield  v.  Bailleaux,  290 
P. 2d  632  (9th  Cir.  1961)(A0B  8),  this  court  upheld  the 
validity  of  prison  regulations  limiting  the  use  of  legal 
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materials . 

Appellant  argues  to  this  court  on  appeal  that 
although  his  right  to  reasonable  access  to  the  courts  was 
not  "totally  obstructed",  the  assault  and  solitary  con- 
finement designed  to  prevent  such  access  and  to  elicit 
incriminating  statements,  and  the  confiscation  of  legal 
material  constitute  cruel  and  unusual  punishment  (AOB  7,  9) 

An  examination  of  appellant's  brief,  filed  in 
propria  persona,  shows  the  absurdity  of  his  allegation 
that  legal  papers  pertinent  to  his  litigation  in  court 
have  been  confiscated.   While  appellant  has  no  absolute 
right  to  conduct  legal  research,  see,  e.g..  In  re  Chessman, 
44  Cal.2d  1,  10  (1955).  it  is  obvious  that  he  has  had 
access,  not  only  to  the  courts,  but  to  both  the  record  in 
this  case,  and  to  legal  papers,  documents,  and  research 
materials.   Obviously,  he  has  had  the  opportunity  to  carry 
out  such  research. 

It  is  clearly  the  law  that  the  imposition  of 
solitary  confinement  does  not  constitute  cruel  and  unusual 
punishment  nor  provide  the  basis  for  a  cause  of  action  for 
which  relief  can  be  granted  under  the  Civil  Rights  Act. 
Harris  v.  Settle,  322  F.2d  908  (8th  Gir.  1963);  United 
States  V.  Ragen,  237  P. 2d  953  (7th  Cir.  1956);  Roberts  v. 
Barbosa,  supra  at  23. 

Even  assuming  the  truth  of  appellant's  allega- 
tion of  an  alleged  attack  by  the  "agents  of  San  Quentin 
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Prison"^  the  complaint  sets  forth  no  more  than  an  assault 
which  would  constitute  a  violation  of  state  law^  but 
does  not  violate  any  federally  protected  right.   See, 
e.g..  United  States  v.  Ragen,  supra j  Miles  v.  Armstrong, 
207  F.2d  284  (7th  Cir.  1953);  Bryant  v.  Harrelson,  I87 
F.Supp.  738  (S.D.  Tex.  I96O). 

None  of  the  cases  cited  by  appellant  (AOB  7-9), 
in  support  of  his  assertion  that  he  has  properly  stated  a 
cause  of  action  under  the  Civil  Rights  Act,  do  in  fact 
support  his  position.   In  United  States  v.  Pate,  223 
F.Supp.  202  (N.D.  111.  1963)^  the  complainant  had  been 
made  ineligible  for  parole  with  a  consequent  extension  of 
his  Incarceration  because  he  had  been  labeled  incorri- 
gible on  the  basis  of  an  act  done  in  self-defense.   As 
against  a  motion  to  dismiss  the  court  held  this  sufficient 
to  raise  two  constitutional  issues:   (l)  whether  the 
power  in  the  warden  to  lengthen  a  sentence  violated  due 
process  of  law,  and   (2)  if  such  power  is  constitutional, 
whether  its  use  against  a  prisoner  who  acted  in  self- 
defense  is  so  out  of  proportion  to  the  offense  as  to  be 
cruel  and  unusual  punishment.   The  situation  alleged  is 
thus  totally  different  from  the  instant  case. 

Contrast  also  the  situation  in  Gordon  v. 
Garrson,  77  F.Supp.  477  (E.D.  111.  1948)  cited  by  the 
court  in  United  States  v.  Pate,  supra.   There  the  prisoner 
had  alleged  inter  alia  that  he  had  been  hit  over  the  head 
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with  a  blackjack  by  an  officer,  resulting  In  an  Infection 
of  the  middle  ear  and  complete  deafness  In  that  ear. 
This  plus  the  other  specific  allegations  of  mistreatment 
was  held  sufficient  to  state  a  cause  of  action. 

In  Redding  v.  Pate,  220  F.Supp.  124  (N.D.  111. 
1963) J  the  deprivation  alleged  was  that  of  essential 
medical  treatment  for  an  epileptic  with  severe  headaches. 
McCollum  V.  Mayfleld,  I30  F.Supp.  112  (N.D.  Calif.  1955) 
also  Involved  the  refusal  of  medical  aid.   This  refusal 
resulted  In  permanent  paralysis. 

United  States  v.  Jackson,  235  F.2d  925  (8th  Clr, 
1956)  Involved  the  sufficiency  of  an  Indictment  under  the 
Civil  Rights  Statute,  I8  U.S.C.  §  242,  and  not  the  suffi- 
ciency of  the  allegations  of  a  complaint  under  section 

1983. 

Bryant  v.  Harrelson,  supra,  directly  supports 
not  appellant's,  but  appellees'  position.   The  prisoner's 
allegation  of  a  whipping  without  an  allegation  of  serious 
physical  damage  such  as  that  found  In  Gordon  v.  Garrson, 
supra,  was  held  Insufficient  to  state  a  cause  of  action 
under  the  Civil  Rights  Act. 

It  Is  thus  clear  that  In  order  to  state  a  claim 
under  the  Federal  Civil  Rights  Act,  the  complaint  must 
allege  not  only  highly  specific  facts  concerning  the 
acts  of  the  state  officers  but  must  also  be  highly 
specific  as  to  the  serious  damage  resulting.   The  acts 
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alleged  by  appellant  in  this  case  thus  do  not  constitute 
cruel  and  unusual  punishment. 

Appellees^  of  course,  do  not  maintain  that  appel- 
lant has  no  remedy  if  he  has  been  improperly  assaulted  by 
prison  officials  or  if  the  conditions  of  his  confine- 
ment are  improper.   Under  California  State  law,  a  petition 
for  a  writ  of  habeas  corpus  may  be  used  to  correct  such 
conditions.   See  e^. ,  In  re  Riddle,  57  Cal.2d  848  (1962) 
(cited  by  appellant  AOB  7);    In  re  Ferguson,  55  Cal.2d 
663,  669  (1961);  In  re  Chessman,  44  Cal.2d  1,  9  (1955). 
In  addition,  state  law  provides  penal  sanctions  against 
the  conduct  appellant  alleges  in  his  complaint.   See, 
e.g.,  Calif.  Pen.  Code  §§  14?,  l49,  673.  2650-53- 

CONCLUSION 
Insofar  as  appellant's  complaint  contains  rela- 
tively specific  allegations,  the  matters  complained  of  do 
not  constitute  violations  of  any  federally  protected 
right.   The  complaint  as  a  whole  is  largely  phrased  in 
merely  conclusionary  terms  and  thus  fails  to  state  a 
claim  upon  which  relief  can  be  granted  under  the  Federal 
Civil  Rights  Act.   As  the  court  observed  in  United  States 
V.  Bolsinger,  supra  at  201:   ".  .  .if  the  rule  were 
otherwise,  every  complaint  against  a  State  official  by 
the  simple  expedient  of  averring  conclusions  would  be 
cognizable  in  the  federal  courts  under  the  Civil  Rights 
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Act."   Moreover J  appellant's  claim  of  denial  of  access 

to  the  courts  has  been  conclusively  rebutted.   For  these 

reasons,  it  is  respectfully  requested  that  the  order  of 

the  District  Court  dismissing  the  complaint  be  affirmed. 

DATED:  August  29,  I966 

THOMAS  C.  LYNCH,  Attorney  General 
of  California 

ROBERT  R.  GRANUCCI 
Deputy  Attorney  General 

(MRS.)  GLORIA  F.  DeHART 

Deputy  Attorney  General 

Attorneys  for  Appellees 
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IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


TSS  SPORTSWEAR,  LIMITED,  ) 

formerly  REGENCY  CREATIONS,  S 

LIMITED,  a  corporation,  ) 

Appellant  ) 


vs. 

) 

THE  SWANK  SHOP  (GUAM)  INC.,  ) 

a  corporation,  ) 

Appellee     ) 

On  appeal  from  the  District  Court  of  Guam  for  the  Territory 
of  Guam. 

OPENING  BRIEF  FOR  APPELLANT 


JURISDICTION 


Jurisdiction  of  the  District  Court  of  Guam  is  based  on  ^8 
U.S.C.,  Section  1^24.   Jurisdiction  of  this  appeal  in  this  court 
is  based  on  28  U.S.C.,  Sections  1291  and  1294.   The  complaint 
(R  pages  1  and  2)  and  amended  complaint  (R  pages  28  to  31)  are 
the  pleadings  which  show  the  existence  of  Jurisdiction  of  the 
District  Court  of  Guam  over  this  action.   The  notice  of  appeal 
(R  page  87)  is  the  pleading  which  shows  the  existence  of  the 
jurisdiction  of  this  court  to  review  the  Judgment  appealed  from. 

STATEMENT  OF  THE  CASE 

A.   The  pleadings. 

Appellant,  TSS  Sportswear,  Limited,  formerly  Regency 
Creations,  Limited,  on  November  8,  1965  filed  Amended  Complaint 
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Q  Book  Accoimts  ana  tJills  oi  hxcnange  against  appellee,  The 

wank  Shop  (Guam)  Inc.  (R  pages  28  to  $1).   Count  V  was  abandoned 

id  withdrawn.   Counts  I,  II  and  III  were  upon  bills  of  exchange 

a  the  sums  of  ^2,880.56,  ^5, ^39-27  and  ^1,985.37,  respectively       ! 

3cepted  by  said  appellee  but  which  appellee  failed  to  pay  upon 

resentation.   Count  IV  was  balance  due  by  book  account.   Count 

[  demanded  the  svm   of  S5, 179.25  due  from  appellant  to  Regency 

ij 
3.nufacturing  Company,  Ltd.  by  book  account  and  assigned  to 

Dpellant  by  the  said  Regency  Manufacturing  Company,  Ltd. 

Appellee  filed  its  answer  (denying  the  allegations  con- 

iined  in  plaintiff's  amended  complaint)  and  cross-claim  December 

,  1965  (R  pages  35  to  38)  and  its  "Amendment  to  Cross-Claim" 

3cember  6,  1965  (R  page  40).   The  cross-claim  as  amended  alleged 

among  other  things)  that  David  -Veire  was  the  sole  owner  of  appellant  " 

ad  Regency  Manufacturing  Company,  Ltd  and  The  Swank  Shop,  Limited, 

Dng  Kong;  that  by  virtue  of  contract  entered  into  on  or  about 

sptember,  1963  (Exhibit  7)  the  said  David  ,'leire   sold  all  of  his 

Lght,  title  and  interest  in  appellee  to  Margaret  Karlins  and  Elliott 

arlins;  that  the  said  David  <Yeire  sold  The  Swank  Shop  (Guam),  Inc. 

ree  and  clear  of  all  indebtedness  (except  current  indebtedness  which 

as  promptly  paid);  that  at  the  time  of  the  said  sale  David  Weire 

alsely  and  fraudulently  concealed  from  the  said  Margaret  Karlins 

ad  Elliott  Karlins  the  fact  that  he  intended  to  make  demands  upon    | 

ppellee  for  large  sums  of  money  as  a  result  of  alleged  inter-company  ■ 

ransfers  of  merchandise  and  funds  betv/een  his  "alter  egos,  TSS 

portswear  Limited,  Regency  Creations,  Limited,  Regency  Manufactur- 

cig  Company,  Limited  and  The  Swank  Shop  (Guam)  Inc.;"  that  the  said 

avid  V/eire  caused  the  books  and  records  of  TSS  Sportswear,  Limited, 

egency  Creations,  Limited  and  Regency  Manufacturing  Co.,  Ltd.  to  be 
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lid  not  exist  at  the  time  of  the  sale. 

Appellant  on  December  7,  1965  filed  Reply  to  Gross-Claim 
[R  pages  M-2   and  43)  alleging  failure  to  state  claim  upon  which 
relief  can  be  granted,  and  denying  the  allegations  contained  in 
5aid  cross-claim.   In  addition  appellant  alleged  that  appellee 
^through  its  manager  Margaret  Karlins)  had  full  knowledge  of  the 
iemands  set  forth  in  appellant's  complaint;  that  all  of  the  books 
md  records  of  appellee  were  in  Guam  in  possession  of  said  Margarette 
(arlins  for  at  least  four  months  before  said  sale  (Exhibit  7)  con- 
tinuously to  the  time  of  filing  of  appellant's  reply  and  that  said 
)Ooks  and  records  affirmatively  show  the  greater  part  of  the  in- 
iebtedness  sued  upon. 
B.   The  facts. 

The  Court,  after  finding  that  appellant  had  made  out  a 
prima  facie  case,  required  appellee  to  go  forv;ard  with  its  defense, 
7iz.    that  a  fraud  had  been  perpetrated  by  David  Jeire  upon  Margarette 
iarlins  and  Elliott  Karlins  in  the  sale  by  him  to  them  of  the  capital 
stock  of  appellee  (iixhibit  7);  and  that  by  the  terms  of  said  sale 
:he  indebtedness  sued  for  had  been  extinguished  (T  137 »  lines  5  to 
L7;  T  197  lines  12  to  26;  T  198). 

Margarette  Karlins  testified  on  behalf  of  appellee  that 
she  and  her  husband  purchased  The  Swank  Shop  store  for  1^22,000.00 
Ln  accordance  with  the  terms  of  an  unsigned  and  undated  memorandum 
^Exhibit  A).   She  testified  that  David  VVeire  wrote  the  "top  half" 
md  that  she  wrote  the  "bottom  half"  of  cJxhibit  A  (T  200,  lines 
L3,  14  and  15);  that  the  "bottom  half"  was  all  that  portion  of 
Exhibit  A  beginning  with  "58-59"  (T  203,  line  26;  T  204,  lines  1 
bo  5;  T  205,  lines  11  to  18)  that  the  rest  of  Exhibit  A  was  in  the 
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landwriting  of  David  iVeire  (T  204,  lines  14  to  19;  T  205,  lines  4 
io  10).   The  Court  took  over  the  examination  of  Mrs.  Karlins  and 
jy  asking  leading  questions  and  referring  to  other  Exhibits  in 
jvidence  caused  her  to  change  her  testimony  as  to  the  amount  of 
Inventory  at  the  time  of  the  sale  (T  20?,  lines  15  to  26;  T  208; 
P  209,  lines  1  to  20).   The  conduct  of  the  court  is  urged  as  error. 

Heath  Edwards,  handwriting  expert  for  appellant  testified 
;hat  the  upper  half  of  Exhibit  A  was  not  in  the  same  handwriting 
IS  Exhibit  21  (written  by  David  Weire)  (T  282,  lines  11  to  26; 
I?  285,  lines  1  to  5);  that  a  portion  of  Exhibit  A  was  in  the  hand- 
irriting  of  Dave  Williams  (T  285,  lines  5  to  15;  T  286,  lines  5  to 
L4)  and  that  to  the  best  of  his  recollection  he.  Heath  Edwards, 
rirst  saw  Exhibit  A  between  April,  1961  and  July,  1962  when  he  was 
employed  by  the  Bank  of  Hawaii  (T  285,  lines  4  to  26;  T  284,  lines 
L  to  22).   Nothwithstanding  this  very  vital  evidence  which,  if 
)elieved  by  the  Court,  would  nullify  Mrs.  Karlins  testimony,  the 
Jourt  refused  to  allow  appellant's  attorney  to  question  Mrs.  Karlins, 
=LS  an  adverse  witness,  concerning  the  handvv'riting  on  Exhibit  A. 
^T  509,  lines  9  to  26;  T  510  lines  1  to  16).   This  was  certainly 
3rror  on  the  Court's  part.   The  Court  also  refused  to  allow  appellant 
bo  question  Mrs.  Karlins  as  an  adverse  witness  concerning  Exhibit 
\,      (T  506,  lines  19  to  26;  T  507,  lines  1  to  24;  T  508,  lines  4  to 
56;  T  509,  lines  1  to  8).   This  was  error,  especially  in  view  of 
bhe  fact  that  Mrs.  Karlins  had  changed  her  testimony  as  to  the 
mount  of  inventory  from  $9,000.00  to  $14,000.00  (see  discussion 
above). 

The  Court  refused  to  receive  in  evidence  the  depositions 
3f  Sanford  Yung,  H.  K.  Choi  and  Rosalind  Lau  (T  520,  lines  2  to 
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26;  T  321;  T  522;  T  323;  T  324)  although  a  showing  was  made  that 
these  witnesses  would  testify  to  a  Regency  Manufacturing  Company 
account  of  which  David  V/eire  had  no  control  at  the  time  of  the 
sale  (T  320,  lines  2  to  7).   It  was  the  duty  of  the  Court  to 
receive  these  depositions  and  determine  from  the  evidence  con- 
tained therein  the  validity  of  Count  VI  of  appellant's  amended 
complaint.   Appellant  made  a  showing  that  David  ,Veire  was  not  per- 
mitted to  testify  concerning  the  demands  of  appellant,  including 
Count  VI  which  was  for  an  account  due  Regency  Manufacturing 
Company  at  the  time  of  the  sale,  subsequently  assigned  to  appellant 
(T  136,  lines  23  to  26;  T  137,  lines  1  to  26;  T  138,  lines  1  to 

21). 

Findings  of  Fact  and  Conclusions  of  Law  were  filed  March 
4,  1966  (R  pages  83  and  84)  and  Judp;ment  (R  page  85)  was  entered 
on  March  4,  1966  that  plaintiff  take  nothing  by  its  complaint 
and  that  defendant  have  judgment  for  its  costs  and  disbursements 
in  the  sum  of  tJ817.43.   On  March  23,  1966  appellant  filed  Notice 
of  Appeal  from  said  judgment.  (R  page  87) 

ERRORS  RhLIi::D  U?CM 
The  following  are  the  errors  upon  which  appellant  relies: 
I.   The  trial  court  erred  in  refusing  to  receive  in 
evidence  the  depositions  of  Sanford  Yung,  H.  K.  Choi  and  Rosalind 
Lau. 

II.   The  trial  court  erred  in  refusing  to  receive  in 
evidence  testimony  of  David  VVeire  as  to  the  indebtedness  sued  upon 
in  appellant's  amended  complaint. 

III.   The  trial  court  erred  in  refusing  to  permit  Margarette 
Karlins  (who  was  called  as  an  adverse  witness  for  appellant)  to 
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answer  the  following  question  (T  510,  pages  1  to  ^)  viz. : 

"Q.  (By  Mr.  Shapiro)  You  heard  Heath  Edwards  state 
that  the  first  line  "'What  does  business  own'"  was 
signed  by  David  Williams.   Do  you  deny  that  he  signed 
that?" 

Following  are  the  objections  and  comments  relating  to  the 

refusal  of  the  Court  to  permit  answer  of  the  foregoing  question 

(T  310,  lines  4  to  16): 

"Mr.  Grain:   I  object  to  that.   She  has  already 
testified  to  that." 

"The  Court:   That  is  the  very  question  she  testi- 
fied to  before  and  she  said  Mr.  V/eire.   You  have  again 
repeated — " 

"Mr.  Shapiro:   If  your  Honor  please,  I  have  not 
asked  that  question  and  I  would  ask  the  Reporter  read 
back  the  question  to  determine  whether  or  not  I  did 
ask  it." 

"The  Court:  The  record  will  show  that  the  witness 
was  asked  and  insisted  that  the  top  portion  of  Exhibit 
A  was  written  by  Mr.  Weire." 

"Mr.  Shapiro:   The  plaintiff  contends  that  he  has 
a  right  to  cross  examine." 

"The  Court:  The  Court  has  ruled.  Go  to  your  next 
question. " 

IV.   The  trial  court  erred  in  refusing  to  permit  Margarette 

Karlins  (who  was  called  as  an  adverse  witness  for  appellant)  to 

answer  the  following  question  (T  309,  lines  9  and  10)  viz.: 

"Q.  (By  Mr.  Shapiro)  You  heard  Mr.  Edwards'  testi- 
mony as  to  who  wrote  this  memorandum.  Bo   you  still 
state  that  Mr.  Weire — " 

Following  are  the  objections  and  comments  relating  to  the 
refusal  of  the  Court  to  permit  answer  of  the  foregoing  question 
(T  309,  lines  11  to  17): 

"The  Court:   Mr.  Shapiro,  the  witness,  the  first 
question  you  asked  her  was  whether  she  still  stated  that 
and  she  said  yes." 

"Mr.  Shapiro:  If  your  Honor  please,  I  did  not  ask 
her  this  question." 

"The  Court:   You  did  ask  her  as  your  first  question, 
you  took  Exhibit  A  and  asked  her  to  state  whether  she 


snii  saia  T;nat  waa  wnat  jvir.  «veire  naa  put  down." 

V.  The  trial  court  erred  in  refusing  to  permit  Margarette 

Karlins  (who  was  called  as  an  adverse  witness  for  appellant)  to 

answer  the  following  question  (T  30^,  lines  1,  2,  5,  6,  7),  viz.: 

"Q.  (By  Mr.  Shapiro)  Mrs.  Karlins,  I  will  ask  you  to 
look  at  Defendant's  Exhibit  A." 

"Q.  (By  Mr.  Shapiro)  Now  you  state  that  that  con- 
tains the  agreement  between  you  and  Mr.  V/eire  concern- 
ing the  sale  of  the  stock  in  Swank  Shop  (Guam),  Inc., 
is  that  right? 

The  court  answered  the  question  instead  of  Mrs.  Karlins 

(T  505,  lines  8  to  15),  viz.: 

"The  Court:   The  witness,  Mr.  Shapiro  testified 
that  Mr.  Weire  came  to  the  Swank  Shop,  spent  the 
morning,  that  he  put  down  certain  figures,  called 
her  in  and  said  " '  Maggie  what  will  you  give  for 
this?'"   And  they  talked  it  over  and  that  these 
figures  were  put  down  his  at  the  top  and  hers  at 
the  bottom." 

"Mr.  Shapiro:   Yes,  sir." 

"The  Court:  And  that  after  coming  to  an  agreement 
as  to  S22,000.00  they  went  to  see  Mr.  Gayle.  Now  that 
was  her  testimony." 

VI.  The  trial  court  erred  in  refusing  to  permit  Margarette 

Karlins  (who  was  called  as  an  adverse  witness  for  appellant)  to 

answer  the  following  question  (T  506,  line  19)  viz.: 

"Q.  (By  Mr.  Shapiro)   Now  how  did  you  arrive  at  that 
$22,000.00?" 

Following  are  the  objections  and  comments  relating  to  the 

refusal  of  the  Court  to  permit  answer  of  the  foregoing  question 

(T  506,  lines  20  to  26;  T  507,  lines  1  to  24). 

"A.   I  beg  your  pardon? 

"Q.   Will  you  please  tell  me  how  you  arrived  at 
that  $22,000.00  figure?" 

"Mr.  Crain:   If  your  Honor  please,  the  Court  Just 
told  him  how  she  arrived  at  that." 

"Mr.  Shapiro:   If  your  Honor  please,  the  Court  is  not 
testifying.   I  am  asking — " 
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"Tne  Vyourii :   xne  wii/ness  nas  previously  xiesiiiiiea — 

"Mr.  Shapiro:   I  am  asking  the  witness  to  testify- 
as  to  how  she  arrived  at  the  522,000." 

"Mr.  Grain:   This  is  improper  examination." 

"The  Court:   I  don't  think  it  is  improper  examina- 
tion except  that  it  was  gone  over  previously  and  you 
cross  examined  previously  on  it." 

"Mr.  Grain:   That's  right." 

"Mr.  Shapiro:   I  don't  recall  her  itemizing  the 
amounts  and  I  will  ask  that  Mrs.  Karlins  state  what  the 
S22,000  consisted  of.   If  your  Honor  please,  this  is  a 
vital  matter  here.   Here  we  have  a  SA-200  figure  here. 
Mrs.  Karlins  states  she  chose  to  pay  ^22,000.   Now  I 
would  like  to  know  what  the  $22,000  consisted  of." 

"Mr.  Grain:   This  was  all  part  of  the  cross  examina- 
tion conducted  yesterday." 

"The  Gourt:   This  she  already  told  you  what  it  was." 

"Mr.  Shapiro:   I  am  asking  her  what  tne  $22,000  con- 
sisted of.   I  am  entitled  to  know  it,  if  your  Honor 
please.   This  is  a  vital  part  here.   Actually,  the  con- 
tract shows  $22,000  and  shouldn't  be  inquired  into  it 
at  all  but  there  has  been  an  inquiry  into  it." 

"The  Gourt:  You  Just  stated  Mrs.  Karlins  previous 
testimony  was  (a),  the  automobile,  (b),  the  inventory, 
(c),  the  furniture." 

"Mr.  Shapiro:   If  your  Honor  please,  I  object  to 
your  Honor  testifying  as  to  what  it  is." 

VII.   The  trial  court  erred  in  refusing  to  permit  Margarette 

[arlins  (who  was  called  as  an  adverse  witness  for  appellant)  to 

inswer  the  following  question  (T  508,  lines  4  to  7),  viz.: 

"Q.  (By  Mr.  Shapiro)  Mrs.  Karlins,  will  you  please 
itemize  the  amounts  making  up  the  $22,000  which  you 
paid  to,  which  you  and  your  husband  paid  to  Mr.  Weire 
for  the  purchase  price  of  the  stock  in  Guam  Swank  Shop, 
Inc.?" 

Following  are  the  objections  and  comments  relating  to  the 
refusal  of  the  Gourt  to  permit  answer  of  the  foregoing  question 
:T  508,  lines  8  to  26;  T  509,  lines  1  to  7). 

"Mr.  Grain:   That  is  the  same  question,  your  Honor, 
Just  rephrased." 

"The  Gourt:  That  is  the  same  question  that  was 
answered  and  the  witness  was  cross  examined  upon  it 
before  when  she  testified  previously." 
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"Q»  (By  Mr.  Shapiro)  \lihat   was  your  previous  testi- 
mony as  to  what  the  S22,000  consisted  of?" 

"Mr.  Grain:   The  record  speaks  for  itself." 

"The  Court:   That  question  is  improper.   Vrtiatever 
her  previous  testimony  is  is  in  the  record.   The 
Court  will  not  permit  you  to  go  over  it  a  second  time, 
what  you  cross  examined  her  on  before." 

"Mr.  Shapiro:  The  plaintiff  wishes  to  make  a  show- 
ing that  Mrs.  Karlins  cannot  make  up  the  figures  of  the 
$22,000  and  we  wish,  I  wish  to  take  an  exception  to  the 
Court's  ruling." 

"The  Court:   Very  well,  exception  noted." 

"Mr.  Shapiro:   And  exception  to  the  Court's  ruling 
for  not  allowing  me  to  cross  examine  on  this  very  vital 
point. " 

"The  Court:   The  Court's  ruling  is  that  you  have  pre- 
viously cross  examined  on  this  very  vital  point  and  the 
Court  will  not  permit  you  to  take  up  time  going  over  the 
same  matter  again." 

"Mr.  Shapiro:   The  Plaintiff's  attorney  represents 
that  he  did  not  ask  her  what  the  S22,000  was  made  up 
of." 

"The  Court:   The  Court  has  ruled,  Mr.  Shapiro." 

"Mr.  Shapiro:  May  I  make  the  record  so  I  will  have 
a  good  record,  if  your  Honor  please?" 

"The  Court:   The  record  will  show  whatever  the  record 
shows . " 

VIII.  The  trial  court  erred  in  taking  over  the  examination 
)f  Margarette  Karlins  and  by  asking  leading  questions  and  refer- 
ring to  exhibits  in  evidence  causing  her  to  change  her  testimony 
iS  to  the  amount  of  inventory  at  the  time  of  the  sale  (T  207,  lines 

l5  to  26;  T  208;  T  209  lines  1  to  20,  as  follows). 

"The  Court:   And  what  about  the  1J5000  it  showed 
there  as  being  owed,  who  was  going  to  pay  that?" 

"A.  That  was  included  in  the  S9000  that  was  the 
inventory  of  the  store.  The  inventory  was  S9000  but 
$5000  of  it  was  still  owed." 

"Q.  (By  Mr.  Crain)  You  mean  you  agreed  to  pay  the — " 

"A.  Uh  huh." 

"Q,  — pay  for  that  merchandise  that  wasn't  paid  for?" 

"A.  Uh  huh." 

"Q.   And  you  did  pay  for  it  subsequently,  didn't  you?" 
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"A.   Yes,  I  did." 

"The  Court:   What  you  are  saying,  I  believe,  is 
that  the  S5000  was  deducted  from  the  inventory.   The 
inventory  was  roughly  Sl'4-,000,  wasn't  it?" 

"A.   No,  it  was  S9000." 

"Mr.  Grain:   It  was  added  back  in  then  as  a  figiire 
that  was  owed." 

"The  Court:   Huh?" 

"Mr.  Crain:   It  was  added  back  in  as  a  part  of  the 
$22,000  consideration." 

"The  Court:   What  I  am  getting  at  is  who  is  to  pay 
the  $5000?" 

"Mr.  Crain:   She  was." 

"A.   I  did." 

"The  Court:   So  that  the  actual  consideration,  then, 
for  everything  free  and  clear,  as  you  understood  it, 
would  be  $27,000." 

"A.   No,  $22,000." 

"Q.  (By  Mr.  Crain)  It  was  to  be  $22,000  for  what  you 
were  buying  but  were  you  assuming  that  obligation  of 
those  remaining  bills?   Isn't  that  correct,  isn't  that 
what  your  understanding  was?" 

"A.   Yes.   There  were  no  outstanding  bills.   This 
was  to  wipe  out  the  outstanding  bills,  clean." 

"Q.   Including  the  $5000  that  he  said  was  owed?  I'm 
confused  too,  I'm  sorry." 

"A.   You  are  confusing  me." 

"Mr.  Crain:   I  think  the  Court  had  the  right  ques- 
tion." 

"The  Court:   Did  you  say  you  would  pay  the  $5000?" 

"A.   Yes,  I  would  pay  the  $5000  that  was  owing." 

"The  Court:   And  did  you  pay  it?" 

"A.   We  paid  it  on  the  D/A's  after,  yes,  we  did." 

"The  Court:   You  remember,  Mrs.  Karlins,  what  was 
your  inventory  worth?  Now,  according  to  this  balance 
sheet  as  it  was  originally  prepared  as  of  January  31st, 
your  inventory  as  of  January  31st  was  $12,332,  1962, 
and  was  $14,060.16  as  of  January  31st,  1963-   During 
the  period  it  increased  $2000.   Now  had  it  gone  down 
from  $14,000  to  $9000  before  the  time  you  bought  this 
store?" 

"A.   Could  I  present  the  inventory  sheet  as  of 
September  1,  Judge?" 

"The  Court:   What  was  your  inventory  as  of  the  time 
you  bought  the  store,  was  it  $14,000  or  $9000?" 

"A.   $14,000." 
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"The  Court;   $14,000?" 

"A.   Uh  huh." 

"The  Coiirt:   Then  when  you  say  S9000,  you  meant  that 
the  net  inventory  after  you  paid  for  it.   You  would  pay 
out  S5000  and  for  purposes  of  sale  it  was  worth  S14,000 
less  the  S5000  which  you  had  yet  to  pay,  or  $9000." 

"A.   That's  right." 

"The  Court:   All  right,  that  is  what  I  said  a  few 
minutes  ago  and  you  said  no." 

"Mr.  Crain:   I  confused  her,  your  Honor.   I'm  sorry." 

IX.   The  trial  court  erred  in  refusing  to  receive  in  evidence 

libit  2M-   for  identification  and  in  further  refusing  to  permit 

)ellant's  attorney  to  make  a  showing  for  the  record  as  to  the 

itents  of  said  Exhibit  24  for  identification  (T  314,  lines  24 

26;  T  515;  T  316,  lines  1  to  11). 

"Q.  (By  Mr.  Shapiro)   I  show  you  Plaintiff's  Exhibit 
24  for  identification.   Will  you  state  what  that  is?" 

"A.   This  is  a  letter  on  the  Bank  of  Hawaii,  Guam 
branch,  Agana,  Guam,  stationery,  dated  September  5» 
1962. 

"Q.  Don't  read  it,  it  speaks  for  itself." 

"The  Court:   September  5tb,  1962?" 

"A.  Yes,  sir." 

"The  Court:   What  has  that  got  to  do  with  this?" 

"Mr.  Shapiro:   It  has  to  do  with  the  fact  Mrs.  Kar- 
lins  was  negotiating  for  the  sale  of  the  business  of  the 
stock  at  that  time  and  it  ties  in  with  Mr.  Edwards' 
testimony  that  dealings  were  had  with  the  Bank  of  Hawaii 
by  Mrs.  Karlins  and  it  corroborates  that  testimony." 

"The  Court:   The  Court  will  hold  that  it  is  too  re- 
mote to  have  any  bearing  or  any  relevancy  on  a  sale 
consummated  in  August,  1963." 

"Mr.  Shapiro:   If  your  Honor  please,  the  testimony 
of  Mr.  Edwards — " 

"The  Court:   The  Court  has  Just  ruled.   Now  go  to 
your  next  question." 

"Mr.  Shapiro:   Yes,  sir.   I  Just  merely  wanted  to 
make  the  record  straight.   The  plaintiff  wishes  to  make 
a  showing  that  Plaintiff's  Exhibit  No.  24~" 

"The  Court:   The  Co\irt  has  Just  ruled.   Now  ask  the 
witness  another  question  or  the  witness  will  be  asked 
to  step  down." 
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make  a  showing  for  the  record." 

"The  Court:   You  have  preserved  your  record." 

"Mr.  Shapiro:   May  I  make  a  showing,  please?" 

"The  Court:   You  may  not  make  a  showing." 

"Mr.  Shapiro:   I  may  not  make  a  showing  of  what  the 
letter  shows?" 

"The  Court:   You  are  talking  about  a  transaction  in 
September  of  1962  which  has  no  bearing  upon  what  happen- 
ed in  August  of  1965." 

"Mr.  Shapiro:   V/ell,  if  your  Honor  please,  it  is 
your  opinion  that  it  has  no  bearing  but  I  feel  that  it 
has  otherwise  and  I  think  if  I  am  permitted  to  make  a 
showing  as  to  what  I  will  prove  by  the  letter — " 

"The  Coiirt :   Mr.  Shapiro,  ask  the  witness  another 
question  or  ask  him  to  step  down,  one  or  the  other." 

X.   The  trial  court  erred  in  receiving  evidence  of  Margarette 

:arlins  (T  199,  line  6  to  T  212,  line  12)  which  contradicted  the 

written  agreement  between  David  Weire  and  Margarette  Karlins  and 

aiiott  Karlins  (Exhibit  7). 

XI.   The  trial  court  was  biased  and  prejudiced  against  appel- 

.ant.   The  following  excerpts  from  the  record  show  such  bias  and 

)rejudice. 

T  2,  lines  22  to  2^■:      "The  Court:   We  have  tried  one 
case  and  I  think  it  is  fairly  clear  in  that  case  that 
Mr.  Weire  is  the  alter  ego  of  these  various  corpora- 
tions. " 

T  5i  lines  8  to  14:    "The  Court:   Then  your  assump- 
tion is  that  Mr.  Weire  was  the  alter  ego  of  these  cor- 
porations. " 

"Mr.  Crain:   Both  in  Guam  and  in  Hong  Kong." 

"The  Court:   Certainly  in  Guam,  and  that  as  the 
alter  ego  of  the  Hong  Kong  corporations,  the  selling  of 
the  stock  and  the  receipt  of  the  consideration  wipped 
out,  was  an  agreement  to  wipe  out  the  existing  indebted- 
ness." 

T  7,  lines  21  to  26:   "The  Court:   The  court  at  this 
moment,  of  course,  is  familiar  with  the  machinations 
which  went  on  in  connection  with  these  various  corpora- 
tions so  we  have  very  little  sympathy  with  your  problem 
because  it  was  perfectly  clear  at  the  previous  trial 
that  the  suing  corporation  there  was  composed  of  Weire 
and  a  couple  of  other  people,  that  Weire  then  formed  a 
different  corporation  with  a  similar  name — " 
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T  8,  lines  12  to  15:   "The  Court:   Then  you  have  the 
intervention  of  the  third  corporation,  TSS  corporation, 
and,  frankly,  the  entire  thing  has  an  odor  about  it 
which  will  have  to  be  cleared  up  because  throughout  here 
we  find,  predominent ,  Weire,  always  in  the  thing." 

T  9»  lines  4  to  9:     "The  Court;   I  am  not  certain, 
but  Weire 's  salient  hand  appears  in  everything.   I  want 
to  get  this  thing  down  to  a  point  as  to  whether  The  Swank 
Shop  owes  Weire  because  Weire  is  the  key  to  this  entire 
thing,  and  what,  specifically,  what,  at  the  time  the  Swank 
Shop  was  purchased,  was  it  purchased  with  knowledge  of  the 
outstanding  indebtedness." 

T  9,  lines  14  to  19:   "The  Court:   On  the  other  hand, 
if  all  the  books  were  kept  by  Weire  and  not  shown —  It 
already  appears  rather  clear  that  Mr.  Arriola  acted  with 
conflicting  interest  in  representing  both  the  purchaser 
and  the  seller  and,  as  the  Goxirt  pointed  out  at  the 
original  trial,  the  cutthroat  type  of  agreement  the  par- 
ties entered  into  was  unconscionable..." 

T  14,  lines  11  to  26;  T  15,  lines  1  to  11:   "Mr. 
Shapiro:   May  I  ask  that —  Mr.  'vVeire  can't  get  here 
upon  the  7^'      He  did  tell  me  he  can  get  here  upon  the 
14U>.   Would  you  put  this  off  until  the  14tb  and  I  will 
try  to  get  him  here?" 

"The  Court:   I  will  not  put  it  off  until  the  14«). 
Mr.  Weire  is  an  American  businessman  that  sought  the 
assistance  of  this  court.   Now  let  him  come  in  and  testify." 

"Mr.  Shapiro:   That  is  why  he  filed  the  deposition,  at 
least.   Now  I  am  asking  the  Court  to  continue  it  for  a  week 
so  that  I  can  get  him  here." 

"The  Court:   The  Court  is  denying  it  because  this  is 
Qow,  as  of  today,  gives  Mr.  Weire  ample  time  to  come  from 
Hong  Kong  to  Guam." 

"Mr.  Shapiro:   He  has  other  urgent  business." 

"The  Court:   This  court  is  not  set  up  for  the  purpose 
of  accommodating  Mr.  Weire  or  any  other  litigant." 

"Mr.  Shapiro:   Well,  depositions  are  filed.   If  the 
plane  can't  get  here,  depositions  are  customarily  used." 

"The  Court:   Mr.  Shapiro,  the  Court,  as  you  ^\iat 
stated,  the  Court  would  rule  upon  your  motion.   The  Court 
kias  ruled  and  has  again  ruled  that  the  case  is  set  for 
trial  on  February  7  and  we  expect  to  proceed  at  that  time 
with  Mr.  Weire  present  in  Court." 

"Mr.  Shapiro:   I  will  file  a  formal  motion  for  con-  " 

tinuance, " 

"The  Court:   There  is  no  need  to  file  a  formal  motion 
for  continuance  because  unless  you  are  prepared  to  proceed, 
as  the  Court  has  indicated,  upon  February  7»  tii©  plaintiff, 
the  complaint  will  be  dismissed  and  the  Court  will  proceed 
to  evidence  upon  the  defendant's  cross  complaint." 
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(Attention  is  also  called  to  excerpts  from  trans- 
cript of  evidence  under  specification  of  errors  Nos. 
Ill  to  X,  inclusive). 

XII.   Appellant  was  denied  a  fair  trial. 

Reference  is  made  to  excerpts  from  transcript  of 
evidence  under  specification  of  errors  Nos.  Ill  to 
Xli  inclusive). 

ARGUMENT 

A.   Summary. 

In  this  action  the  appellant  was  denied  its  day  in  court, 
aving  been  deprived  of  a  fair  trial.   (1)  Depositions  of  appel- 
ant 's  material  witnesses  were  arbitrarily  excluded  entirely 
rem  evidence.   (2)  Appellant's  president  was  not  permitted  to 
estify  concerning  the  demands  contained  in  its  amended  complaint. 
5)  The  trial  court  refused  to  permit  appellant's  attorney  to 
ally  examine  the  president  of  appellee  as  an  adverse  witness. 
^)   The  trial  court  took  over  the  examination  of  appellee's  pres- 
ient  and  by  asking  leading  questions  and  referring  to  exhibits 
Q  evidence  caused  her  to  change  her  previously  positive  testimony. 
5)  The  trial  court  pre-judged  the  case  and  (as  set  out  in  para- 
raph  ^■   above)  caused  appellee's  president  to  testify  so  as  to 
and  credioility  to  appellee's  very  tenuous  defense.   (5)  The 
rial  court  refused  to  permit  appellant  to  call  its  witnesses  in 
le  order  prescribed  by  appellant's  attorney.   (7)  The  trial  judge 
as  prejudiced  and  biased,  assuming  the  role  of  an  advocate  for 
ppellee. 

Appellant  submits  that  the  record  clearly  shows  that  in 
ruth  and  fact  the  trial  court  entered  its  judgment  in  favor  of 
ppellee  on  the  basis  of  a  matter  not  in  issue. 

The  issue  announced  by  the  court  was  alleged  fraud 
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le  alleged  harshness  of  the  contract  (Exhibit  7)  which  was  never 
(scinded  despite  the  fact  that  the  said  president  within  several 
inths  after  the  execution  of  said  contract  was  fully  apprised  of 
le  demands  contained  in  appellant's  complaint.   If  the  real  issue 
IS  fraud,  why  did  the  trial  court  permit  appellee  to  cross  examine 
.nd  itself  actively  to  examine)  Mr.  Weire  at  length  upon  the 
imands  set  out  in  appellant's  amended  complaint  which  for  the  time 
Ing  at  least  was  not  in  issue  (T  142,  lines  7  to  26;  T  145  to 
■6;  T  154  to  172).   Why  did  the  trial  court  in  its  opinion  (T  525 
'  T  553)  speak  mostly  of  the  alleged  iinfairness  of  the  contract 
Ixhibit  7)t  if  "the  real  issue  was  fraud?  The  effect  then  of  the 
lal  court's  reasoning  is  that  because  the  contract  (Exhibit  7) 

harsh.  Judgment  should  be  entered  in  favor  of  appellee  on  the 
sue  of  fraud.   The  said  contract  (Exhibit  7)  entered  into  between 
vid  Weire  and  Margarette  Karlins  for  the  sale  of  the  capital 
ock  of  appellee  is  a  valid,  legal  contract,  relied  upon  by 
'pellee  -  appellee  did  not  set  aside  the  contract  after  full  knowl- 
Ke  of  appellant's  demands.   Parties  have  a  right  to  contract  on 
atever  terms  they  deem  advisable.   As  stated  by  the  court,  Mr. 
ire  had  a  right  to  make  the  best  bargain  obtainable  for  the  sale 

his  stock.   The  alleged  harshness  of  that  bargain  is  immaterial. 
valid  contract  cannot  be  set  aside  if  it  is  later  decided  by  one 

the  parties  that  a  hard  bargain  was  made. 

It  is  noted  that  the  Court  refers  to  a  previous  case, 
z. :  Regency  Manufacturing  Company  vs.  Appellee.   (Since  the  record 

that  case  was  not  submitted,  the  court  cannot  base  its  decision 
Lereon),  Appellant  represents  that  said  record  will  show  that  the 
'inand  of  Regency  Manufacturing  Company  was  admitted  by  appellee 

-15- 


in  that  action  -  recovery  was  allowed,  subject  to  a  set-off  for 
sommissions .   The  stand  taken  by  appellee  that  all  debts  were 
cancelled  is  inconsistent  with  said  judgment. 

The  testimony  then  of  Margarette  Karlins,  to  the 
effect  that  the  demands  contained  in  appellant's  amended  com- 
plaint were  released,  should  have  been  excluded,  since  said 
testimony  contradicted  the  terms  of  the  written  agreement  between 
David  Weire  and  Margarette  Karlins  and  Elliott  Karlins  (Exhibit 
7),      The  defense  of  fraud  would  not  make  this  testimony  admissible 
)ecause  it  clearly  appears  from  the  testimony  of  Margarette  Kar- 
lins that  she  knew  or  should  have  known  of  appellant's  demands  at 
:he  time  of  executing  the  said  agreement  (Exhibit  7)  -  knowing 
that  these  debts  existed,  it  was  incumbent  upon  her  to  provide  in 
said  agreement  that  said  demands  were  released  and  satisfied,  if 
that  was  the  intention  of  the  parties.   Evidently,  there  was  no 
iRreement  to  release  and  satisfy  said  demands,  as  said  agreement 
iid  not  release  same. 

B.   Argument  Proper. 

I.   The  trial  court  erred  in  refusing  to  receive  in  evidence 
the  depositions  of  Sanford  Yung,  H.  K.  Choi  and  Rosalind  Lau. 

(Reference  is  made  to  the  last  two  lines  page  4  of  this 
)rief  and  the  top  half  of  page  5  thereof). 

Following  are  excerpts  from  the  record  dealing  with  the 

exclusion  of  said  depositions ; 

T  320,  lines  2  to  26;  T  321  to  T  324:   "Mr.  Shapiro: 
That  is  an  account  of  Regency  Manufacturing  Company  which 
Mr.  Weire  had  no  control  over  at  that  time.   He  could  not 
have  released  that  account  and  the  evidence  of  the  deposi- 
tions will  so  show  it.   At  this  time  I  wish  to  offer  in 
evidence  the  depositions  of  Chung  Liang  Lee,  Sanford  Yung, 
H.  K.  Choi,  as  witnesses  on  behalf  of  the  plaintiff." 
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"The  Court:  I  will  receive  any  evidence  and  any 
depositions  showing  that  Mr.  Weire  had  not  paid  this 
indebtedness  as  of  June,  or  as  of  August  28,  1965." 

"Mr.  Shapiro:   All  right,  sir,  I  am  offering  all 
of  these  in  evidence  at  this  time  and  I,  specifically 
the  deposition  of  Chung  Liang  Lee  concerns  this  indebted- 
ness that  I  was  talking  about,  Sanford  Yung,  H.  K.  Choy 
and  Rosalind  Lau." 

"The  Court:   All  right,  point  to  the  places  in  the 
depositions  which  deal  with  these,  this  particular 
matter. " 

"Mr.  Shapiro:   The  entire  deposition  of  Chung  Liang 
Lee." 

"The  Court:   You  want  the  Court  to  take  into  evidence 
the  entire  deposition  and  then  find  out  what  is  germane, 
is  that  it?" 

"Mr.  Shapiro:   I  am  representing,  if  your  Honor 
please,  that  this  deposition  has  only  to  do  with  Regency 
Manufacturing  Company  indebtedness  which  was  assigned 
to  Regency  Creations." 

"The  Court:   Assigned  to  Regency  Creations." 

"Mr.  Shapiro:   Yes,  sir,  and  I  wish  to  also  ask  Mr. 
Weire— " 

"The  Court:   Now,  Mr.  Shapiro,  let's  not  have  any 
mistake  about  this.   This  was  an  amount  which  Mr,  Weire 
paid  to  Regency  Manufacturing." 

"Mr.  Shapiro:   Which  he  bought  the  account  from 
Regency  Manufacturing." 

"The  Court:   When  did  he  buy  the  account  from 
Regency  Manufacturing?" 

"Mr.  Shapiro:   He  didn't  buy  it.  Regency  Creations 
purchased  it.   It  was  subsequent  to  October  of  1963* " 

"The  Court:   It  was  assigned  subsequent." 

"Mr.  Shapiro:   It  was  purchased  subsequent  and  assign- 
ed subsequently  also." 

"The  Court:   Now  you  are  stating;  you  are  familiar 
with  all  of  these  actions;  you  are  stating  that  Mr.  Weire 
did  not  purchase  this  claim  from  Regency  Manufacturing." 

"Mr.  Shapiro:   He  did  purchase  it  after  October  of 
'63  after  the  deal  for  the  sale  of  the  stock  had  been 
consummated.   The  depositions  will  show  that,  if  your 
Honor  please,  and  I  will  refer  you  to  them." 

"The  Court:   What  I  want  to  see  is  where  there  is  any 
reference  to  that." 

"Mr.  Shapiro:   All  right,  sir,  the  depositions  speak 
for  themselves  and  those,  Chung  Liang — " 

"The  Court:   I  have  the  depositions  before  me.   Point 
out  at  that  point  in  the  deposition  that  you  want  introduc- 
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ed  the  reierences  to  tne  particular  question." 

"Mr.  Shapiro:   I  wish  the  entire  deposition  of  Chung 
Liang  Lee  to  be  introduced  in  evidence  because  it  con- 
cerns Count  VI  entirely,  has  nothing  to  do  with  any  of 
the  other  counts  in  the  complaint.   Likewise,  the  entire 
deposition  of  Sanford  Yung,  H.  K.  Choi  and  Rosiland  Lau. 
They  merely  concern  the  indebtedness  due  from  Swank  Shop 
(Guam)  to  Regency  Manufacturing,  which  was  assigned  to 
Regency  Creations  after  October  of  1963.   Now  I  can't 
separate  it,  it  is  all  there,  if  your  Honor  please." 

"Mr.  Crain:   It  was  my  understanding  that  the  Court 
had  already  dismissed  Count  VI  and  Count  IV  was  the 
only  count  left  in  the  complaint." 

"The  Court:   What  the  Court  is  holding  is  that  any- 
thing that,  on  August,  between  these  parties  on  August 
28,  that  IVeire  or  Regency  Creations  had  which  could  be 
a  claim  against  the  Swank  Shop,  Inc.  in  Guam  were 
wipped  out  by  that  sale,  all." 

"Mr.  Shapiro:   This  is  not  held  by  Regency  Manu- 
facturing.  I  mean  this  isn't  held  by  Regency  Crea- 
tions. 

"The  Court:   That  is  what  I  am  trying  to  say  to 
you,  Mr.  Shapiro,  that  the  Court  will  receive  evidence 
as  to  any  claims  that,  that  they  were  due  to  somebody 
else,  but  claims  which  arose  subsequent  to  August  28." 

"Mr.  Shapiro:   And  that  is  what  I  am  trying  to 
explain  to  the  Court,  that  those  four  depositions  cover 
such  claims,  and  also  the  testimony  of  Mr.  Weire  to 
identify  the  assignments  of  those  claims." 

"The  Court:   Now  I  want  to  know  when  V/eire  paid  off 
Regency  Manufacturing,  where  does  that  show  in  the 
deposition?" 

"Mr.  Shapiro:   It  shows  in  the  deposition.   The 
bookkeeper  shows  it  and  also  Mrs.  Lau." 

"The  Court:   All  right,  just  show  me  where  it  appears, 
Mr.  Shapiro." 

"Mr.  Shapiro:   All  right,  sir." 

"The  Court:   You  took  the  deposition." 

"Mr.  Shapiro:   I  think  the  whole  deposition  is  per- 
tinent, myself." 

"The  Court:   I  am  not  asking  you  what  you  think  is 
pertinent  yourself.   I  am  asking  you  where  it  appears 
in  the  deposition  that,  as  to  the  date  when  Mr.  Weire 
paid  off  Regency  Manufacturing." 

"Mr.  Shapiro:   All  right,  sir,  I  will  find  it.   It 
would  appear  in  Mrs.  Choi's.   I'll  find  it." 

"The  Court:   I  take  it  we  are  talking  about  now  the 
amounts  received  by  Mrs.  Karlins  in  trust  from  the, 
either  Andersen  or  the  Navy  Exchange. " 
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"Mr.  Shapiro:   No,  we  are  waiving  that." 

"The  Court:   And  not  Regency  Manufacturing." 

"Mr.  Grain:   He  says  he  is  waiving  that,  they  are  not 
claiming  that. " 

"Mr.  Shapiro:   To  Regency  Manufacturing.   Just  a 
minute." 

"The  Court:   Are  these  bills  that  were  of  purchases 
subsequent  to  October?" 

"Mr.  Shapiro:   Yes,  sir,  this  was  paid  subsequent 
to  October  1$,  1963.   I  think  I  can  find  it  in  the 
depositions. " 

"The  Court:   What  I  want  to  know  is  did  it  exist  on 
August  28,  1965?" 

"Mr.  Shapiro:   Yes,  it  did.   The  obligation,  yes, 
it  did." 

"Mr.  Crain:   It  went  back  to  1961." 

"The  Court:   Then  if  it--" 

"Mr.  Shapiro:   Mrs.  Lee  attached  an  itemized  list 
to  her  deposition." 

"The  Court:   Then  if  it  existed  on  August  28,  then 
it  is  included  in  the  agreement." 

"Mr.  Crain:   In  the  sale." 

"Mr.  Shapiro:   Mr.  Weire  had  no  control  over  that 
accoLint  until  October  of  '63  when  he  purchased  it." 

"Mr.  Crain:   It  is  rather  coincidental  that  he 
purchased  it  when  he  was  kicked  out." 

"The  Court:   Well,  that  will  be  stricken.   Mr.  Crain 
is  also  fond  of  testifying." 

"Mr.  Crain:   I'm  sorry." 

"The  Court:   Are  you  prepared  to  point  to  anything, 
Mr.  Shapiro?" 

"Mr.  Shapiro:   Here  it  is.   It  shows  on  here  all 
right.   It  is  in  here  and  Mr.  V/eire  can  testify  to  it 
also. " 

"The  Court:   Well,  you  took  the  depositions." 

"Mr.  Crain:   The  books  will  speak  for  themselves." 

"Mr.  Shapiro:   If  your  Honor  please,  I  am  distraught 
now  and,  frankly,  it  is  hard  for  me  to  keep  my  mind  on 
the  work,  but  it  is  in  here." 

"The  Court:   Very  well,  the  Court  will  hear  final 
argximent . " 

"Mr.  Shapiro:   Your  Honor  has  dismissed  the  complaint, 
why  does  he  have  to  have  final  argument?" 

T  333,  lines  13  to  26;  T  33^;  T  355,  lines  1  to  1?: 

"Mr.  Shapiro:   If  your  Honor  please,  the  plaintiff 
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wisnes  to,  'cne  recora  "Co  snow  "cna'c  uounu  v  oi  "cne  com- 
plaint is  for  the  sum  of  $5»179«25i  which  was  due  from 
the  defendant  to  Regency  Manufacturing  Company,  Ltd. ; 
that  as  to  that  account  Mr.  Weire  had  no  control  over 
that.   He  never  did  own  control  of  Regency  Manufactur- 
ing Company.   He  was  not  the  managing  director  of 
Regency  Manufacturing  Company  and  he  had  no  authority 
to  release  any  debts  of  Regency  Manufacturing  Company, 
Ltd.   The  plaintiff  wishes  the  record — " 

"The  Court:   The  Court  has  assumed  that  the  in- 
debtedness upon  which  that  was  based  existed  on 
August  28,  1965;  that  when  Mr.  Weire  paid  off  the  in- 
debtedness and  assigned  it  to  Regency  Creations,  that 
was  their  business.   Regency  Manufacturing  said  You 
owe  this  and  he  said  I'll  pay  it,  and  subsequently 
assigned  it  to  Regency  Creations.   But  since  it  was 
in  existence  on  August  28,  1965,  it  is  part  of  the 
Regency-Weire  settlement  with  the  Karlins." 

"Mr.  Shapiro;   May  I  complete  my  showing,  if  your 
Honor  please?" 

"The  Court:   Yes,  very  well." 

"Mr.  Shapiro:   I  don't  think  your  Honor  has  read 
the  depositions  or  heard  Mr.  Weire 's  testimony  as  to 
the  ownership  of  stock,  and  so  forth.   Now  we  expect 
the  evidence  of  Mr.  David  Weire  would  have  shown  that 
he  had  no  control  of  Regency  Manufacturing  Company  and 
that  this  indebtedness  was  assigned  to  him  subsequent 
to  October  of  1965;  that  subsequent  to  October  1st, 
1965,  I  believe  October  19,  1965,  he  paid  that  and 
received  an  assignment  of  the  indebtedness  from  Regency 
Manufacturing  Company;  that  this  is  an  independent 
account,  has  nothing  to  do  with  Regency  Creations. 
That  is  what  the  evidence  will  show." 

"The  defendant — the  plaintiff  also  wishes  the  record 
to  show  that  his  Honor,  the  Court,  refused  to  accept 
the  depositions  or  to  read  the  depositions  of  Sanford 
Yung,  H.  K.  Choi,  Rosiland  Lau.   The  latter,  Rolisland 
Lau,  is  the  managing  director  of  Regency  Manufacturing 
Company  and  her  testimony  would  have  clarified  the 
whole  matter,  including  the  assignments  covered  by 
Count  VI." 

"Plaintiff  wishes  to  further  show  that  Mr.  Weire, 
himself,  would  have  testified  as  to  this  account  and 
as  to  payments  and  for  the  assignment,  and  that  the 
Court  refused  to  allow  him  to  testify,  and  also  Chung 
Liang  Lee,  Sanford  Yung,  H.  K.  Choi,  Rosiland  Lau." 

"The  Court:   The  record  will  show  that  the  Court 
asked  counsel  to  point  out  anywhere  in  the  deposi- 
tions or  any  testimony  that  the  indebtedness  referred 
to  was  not  in  existence  as  of  August  28,  1965,  and 
received  no  such  information." 

"Mr.  Shapiro:   And  the  plaintiff's  attorney  stated 
that  Mr.  Weire  would  have  testified  from  the  books  of 
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Regency  Creations  when  that  amount  was  paid  and  when 
the  assignment  was.   The  plaintiff  also  requested 
that  he  be  allowed  to  identify  the  assignment  of  the 
accounts.   The  Court  refused  to  allow  him  to  do 
that . " 

"The  Court:   The  Court  held  that  that  was  en- 
tirely immaterial  until  you  had  laid  the  ground- 
work that  the  indebtedness  accrued  subsequent  to 
August  28." 

"Mr.  Shapiro:   The  plaintiff  feels  he  has  been 
denied  his  day  in  court." 

Appellant  urges  that,  as  to  Count  VI  of  appellant's 

mended  complaint  the  evidence  would  have  shown  that  David  Weire 

id  not  have  control  of  Regency  Manufacturing  Company,  that  he  was 

minority  stockholder,  that  he  was  not  managing  director,  that  at 

he  time  of  the  execution  of  the  agreement  (Exhibit  7)  the  sum 

ued  upon  was  owed,  to  Regency  Manufacturing  Company,  that  the 

aid  David  Weire  had  no  authority  to  compromise  that  claim  and 

hat  he  was  not  the  alter  ego  of  Regency  Manufacturing  Company. 

he  depositions  should  have  therefore  been  received  under  CouJit 

I  of  appellant's  amended  complaint. 

20  Am.  Jur.  240.  Section  246:   "...On  the  other  hand, 
all  facts  and  circumstances  which  are  relevant  to 
the  issues  -  that  is,  all  facts  and  circiimstances 
which  afford  reasonable  inferences  or  throw  light 
upon  the  matter  or  matters  contested  -  are  admis- 
sible in  evidence,  unless  the  exclusion  of  any 
such  fact  or  circumstance  is  required  by  some 
established  principle  of  evidence,  such  as  the 
hearsay  evidence  rule,  the  best  evidence  rule,  or 
the  rule  that  parol  evidence  may  not  be  given  to 
vary  or  contradict  written  instruments..." 

20  Am.  Jur.  240,  241,  Section  24?:   "...Generally, 
it  may  be  said  that  any  legally  competent  evidence 
which,  when  taken  alone  or  in  connection  with  other 
evidence,  affords  reasonable  inferences  upon  the 
matter  in  issue,  tends  to  prove  or  disprove  a 
material  or  controlling  issue  or  to  defeat  the 
rights  asserted  by  one  or  the  other  of  the  parties, 
and  sheds  any  light  upon  or  touches  the  issues  in 
such  a  way  as  to  enable  the  jury  to  draw  a  logical 
inference  with  respect  to  the  principal  fact  in 
issue  is  relevant  and  admissible..." 

20  Am.  Jur.  243,  246,  Section  232:   "The  fact  that 
evidence  tending  to  prove  an  issue  or  constituting 


a  link  in  the  chain  of  proof  does  not,  standing  alone, 
Justify  a  verdict  does  not  render  it  inadmissible 
under  the  rules  of  relevancy.   Relevancy  does  not 
depend  upon  the  conclusiveness  of  the  testimony 
offered,  but  upon  its  legitimate  tendency  to  esta- 
blish a  controverted  fact;  relevancy  is  that  quality 
of  evidence  which  renders  it  properly  applicable  in 
determining  the  truth  or  falsity  of  the  matter  in 
issue.   Evidence  which  tends  to  prove  a  fact,  regard- 
less of  how  slight  such  tendency  is,  should  be  admit- 
ted upon  the  trial.   Such  evidence  is  competent, 
relevant,  and  admissible,  although  it  may  not  be  such 
as  will  independently  establish  a  fact  at  issue..." 

II.   The  trial  court  erred  in  refusing  to  receive  in  evidence 

testimony  of  David  Weire  as  to  the  indebtedness  sued  upon  in 

appellant's  amended  complaint. 

Reference  is  made  to  argiiment,  authorities  and  excerpts 
from  record  in  Specification  of  Error  No.  I,  which  is  concerned 
with  Count  VI  of  appellant's  amended  complaint. 

Mr.  Weire  would  have  testified  fully  as  to  said  Count 

VI  and  also  as  to  all  demands  contained  in  appellant's  amended 

complaint.   The  rejection  of  his  testimony  was  error. 

III.   The  trial  court  erred  in  refusing  to  permit  Margarette 

Karlins  (who  was  called  as  an  adverse  witness  for  appellant)  to 

answer  the  following  question  (T  310,  pages  1  to  4)  viz. : 

"Q.  (By  Mr.  Shapiro)  You  heard  Heath  Edwards  state 
that  the  first  line  "'What  does  business  own'"  was 
signed  by  David  Williams.   Do  you  deny  that  he  signed 
that?" 

Reference  is  made  to  the  objections,  comments  and  dis- 
cussion contained  under  Specification  of  Error  No.  Ill  (supra). 

Appellant  called  Margarette  Karlins  (president  of  defen- 
dant) pursuant  to  Rule  45(b)  Federal  Rules  of  Civil  Procedure, 
viz. : 

"Scope  of  Examination  and  Cross-Examination.  A 
party  may  interrogate  any  unwilling  or  hostile  witness 
by  leading  questions.   A  party  may  call  an  adverse 
party  or  an  officer,  director,  or  managing  agent  of  a 


public  or  private  corporation  or  of  a  partnership  or 
association  which  is  an  adverse  party,  and  interrogate 
him  by  leading  questions  and  contradict  and  impeach 
him  in  all  respects  as  if  he  had  been  called  by  the 
adverse  party,  and  the  witness  thus  called  may  be  con- 
tradicted and  impeached  by  or  on  behalf  of  the  ad- 
verse party  also,  and  may  be  cross-examined  by  the 
adverse  party  only  upon  the  subject  matter  of  his 
examination  in  chief." 

Under  the  above  rule  appellant  had  the  right  to  inter- 
rogate Margarette  Karlins  on  any  relevent  matter  in  issue.   The 
landwriting  on  Exhibit  A  was  in  issue.   Heath  Edwards,  handwrit- 
.ng  expert  for  appellant  had  testified  that  the  portion  of  Exhibit 
L  viz. :  "What  does  the  business  own?"  was  in  the  handwriting  of 
)avid  Williams  (T  285,  lines  3  to  13).   This  was  a  very  vital 
luestion  going  to  the  very  foundation  of  appellee's  defense  and  it 
ras  error  for  the  court  to  refuse  to  allow  Mrs.  Karlins  to  answer. 

Lawless  v.  Calaway,  24  C  (2d)  81,  14?  P  2d  604  held  that 

;he  exclusion  of  expert  testimony  of  an  adverse  witness  was  error 

mder  Section  2055  California  Code  of  Civil  Procedure  (a  statute 

similar  to  Rule  43(b)  Federal  Rules  of  Civil  Procedure).   The 

jourt  stated: 

"/Tl7  Statutes  such  as  section  2055  were  enacted 
to  enable  a  party  to  call  his  adversary  and  elicit  his 
testimony  without  making  him  his  own  witness.   (Smellie 
V.  Southern  Pacific  Co.,  212  Cal.  540,  556  /?99  P.  5297; 
Waller  v.  Sloan,  225  Mich.  600  /T96  N.W.  347,  3^7;  Lang- 
ford  V.  Issenhuth,  28  S.D.  451  7T34  N.W.  889,89270   They 
are  remedial  in  character  and  sEould  be  liberalTy  con- 
strued in  order  to  accomplish  their  purpose.   (Smellie 
V.  Southern  Pacific  Co.,  supra.)  Any  relevant  matter  in 
issue  in  a  case  is  within  the  scope  of  the  examination 
of  witnesses  called  pursuant  to  the  provisions  of  such 
statutes.   (Langford  v.  Issenhuth,  supra;  Waller  v. 
Sloan,  supra;  Pfefferkorn  v.  Seefield,  66  Minn.  223 
/58  N.W.  1072,  10717;  cf.  Cioli  v  Kenourgios,  59  Cal. 
Ipp.  690,  697  /^ll  P.  8387;  Good  v.  Brown,  51  Cal.App. 
199,  201  /r96  P.  29^7.)   The  opinion  in  Langford  v. 
Issenhuth,  supra,  states:   "'It  is  said  that  the  widest 
and  freest  scope  is  to  be  given  the  examination.  .  .  . 
The  whole  case  may  be  fully  and  minutely  investigated.  . 
It  appears  to  us  the  main  purpose  of  the  statute  is  to 
permit  an  adverse  party  to  be  called  as  a  witness  to 

-23- 


prove  or  to  be  interrogated  concerning  facts  material 
to  the  case  of  the  party  calling  him,  and  that  such 
a  witness  may  be  called  to  prove  a  single  material 
fact,  or  a  number  of  material  facts,  even  the  whole 
case.  The  facts  as  to  which  the  party  calling  such 
witness  may  desire  to  examine  him  are  wholly  within 
his  discretion. ' " 

Also  see  Daggett  v.  Atchison  T  &  S.PoR.  Co.,  48  C  2d 

15,  513  P  2d  557,  64  ALR  2d  1283;  MacGregor  v.  Kawaoka,  132 

!  2d  407,  282  P  2d  130. 

IV.   The  trial  court  erred  in  refusing  to  permit  Margarette 

jrlins  (who  was  called  as  an  adverse  witness  for  appellant)  to 

Lswer  the  following  question  (T  509,  lines  9  and  10),  viz.: 

"Q.  (By  Mr.  Shapiro)  You  heard  Mr.  Edwards'  testi- 
mony as  to  who  wrote  this  memorandum.   Do  you  still 
state  that  Mr.  Weire — " 

The  objections,  comments,  discussions  and  excerpts  from 

18  record  contained  under  Specification  of  Error  IV  above  are 


t 


a  part  hereof. 

Reference  is  made  to  the  objections,  comments,  arguments 
authorities  contained  under  Argument,  Specification  of  Error 
fiv  III  next  above. 

In  view  of  the  testimony  of  appellant's  handwriting  expert, 
['ith  Edwards,  that  the  upper  half  of  Exhibit  A  was  not  in  the  hand- 

'I 

rjlting  of  David  Weire  (T  282,  lines  11  to  26;  T  283,  lines  1  to 

ij  it  was  error  for  the  court  to  ref xise  to  allow  Margarette  Karlins 

'i  answer  the  question. 

V.  The  trial  court  erred  in  refusing  to  permit  Margarette 

jplins  (who  was  called  as  an  adverse  witness  for  appellant)  to 

J3wer  the  following  question  (T  504,  lines  1,  2,  5,  6,  7),  viz.: 

"Q.  (By  Mr.  Shapiro)  Mrs.  Karlins,  I  will  ask 
you  to  look  at  Defendant's  Exhibit  A." 

I      "Q»  (By  Mr.  Shapiro)  Now  you  state  that  that 
it   contains  the  agreement  between  you  and  Mr.  Weire 
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concerning  the  sale  of  the  stock  in  Swank  Shop  (Guam), 
Inc.,  is  that  right?" 

Comments  and  objections  set  out  under  Specification  of 
SOT   No.  V  are  made  a  part  hereof.  Also  made  a  part  hereof  are 
Is  objections,  comments,  arguments  and  authorities  contained 
:ier  Argument,  Specification  of  Error  No.  III. 

It  is  urged  that  the  witness  Margarette  Karlins  should 

ije   answered  the  question  and  it  was  not  up  to  the  court  to 

lunteer  the  answers. 

I   VI.  The  trial  court  erred  in  refusing  to  permit  Margarette 

irlins  (who  was  called  as  an  adverse  witness  for  appellant)  to 

swer  the  following  question  (T  306,  line  19)  viz.: 

"Q.  (By  Mr.  Shapiro)  Now  how  did  you  arrive  at  that 
$22,000.00?" 

The  objections,  comments  and  excerpts  from  the  record  con- 
ijLned  \inder  Specification  of  Error  No.  VI  are  made  a  part  hereof. 
.80  made  a  part  hereof  are  the  objections,  comments,  arguments  and 
fchorities  contained  under  Argument,  Specification  of  Error  No. 
I. 

I      The  court  refused  to  allow  Margarette  Karlins  to  answer 
is  question  on  the  ground  that  appellant's  attorney  had  previously 
joss -examined  on  said  question.  A  reading  of  the  transcript  of 
ipellant's  cross-examination  of  Margarette  Karlins  reveals  that 
lis  question  was  never  propounded  to  the  said  Margarette  Karlins 
[   appellant's  attorney  (T  212,  line  21  to  T  248,  line  1). 

In  view  of  the  fact  that  Margarette  Karlins  changed  her 

Jstimony  concerning  the  amount  of  inventory  upon  prompting  from 

i 

m   trial  court,  (see  Specification  of  Error  No.  VIII  above)  it  was 

>;rticularly  vital  that  she  be  examined  on  this  matter.  Appellant 

iges  that  Margarette  Karlins  would  not  have  been  able  to  itemize 
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he  amounts  making  up  the  $22,000.00.   At  any  rate  this  was  a  pro- 

er  question  on  a  relevent  issue  and  should  have  been  answered. 

he  refusal  to  allow  Margarette  Karlins  to  answer  is  urged  as  error. 

VII.   The  trial  court  erred  in  refiising  to  permit  Margarette 

arlins  (who  was  called  as  an  adverse  witness  for  appellant)  to 

nswer  the  following  question  (T  508,  lines  ^  to  7),  viz. : 

"Q.  (By  Mr.  Shapiro)  Mrs.  Karlins,  will  you  please 
itemize  the  amounts  making  up  the  $22,000  which  you 
paid  to,  which  you  and  your  husband  paid  to  Mr.  Weire 

I    for  the  purchase  price  of  the  stock  in  Guam  Swank  Shop, 

"    Inc.?" 

Comments  and  objections  set  out  under  Specification  of 
rror  No.  VII  are  made  a  part  hereof.  Also  made  a  part  hereof  are 
he  objections,  comments,  arguments  and  authorities  contained  xinder 
rgument  Specification  of  Error  No.  Ill* 

This  is  a  companion  question  to  that  set  out  in  Argu- 
ent.  Specification  of  Error  No.  VI  next  above  and  everything  stated 
herein  is  incorporated  herein. 

j   VIII,   The  trial  court  erred  in  taking  over  the  examination 
f  Margarette  Karlins  and  by  asking  leading  questions  and  referring 
p  exhibits  in  evidence  causing  her  to  change  her  testimony  as  to 

lie  amount  of  inventory  at  the  time  of  the  sale  (T  20?  lines  13  to 

j 

p;  T  208;  T  209  lines  1  to  20,  as  follows). 

Excerpts  from  the  record  set  out  under  Specification  of 
troT   No.  VIII  above  are  made  a  part  hereof. 

A  trial  Judge  has  no  more  right  to  propo\ind  improper  ques- 
ious  to  a  witness  than  a  party  calling  said  witnesses.   He  is  not 
uthorized  to  propound  leading  questions  (or  refer  to  exhibits  in 
Vidence)  which  would  tend  to  change  the  testimony  of  a  witness. 
I  trial  Judge  must  be  impartial  and  is  not  permitted  to  become  an 
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advocate  for  one  side.  Id   Cal.  Jur.  ^d  liy,  section  bi: 

"...  He  should  be  temperate  and  courteous  in 
his  attitude  toward,  counsel,  should  not  show 
iindue  impatience  or  severity  towards  either, 
should  exercise  a  high  degree  of  patience  and 
forebearance  with  counsel  and  witnesses,  should 
maintain  judicial  poise  throughout  the  trial 
and  should  have  an  open  and  unprejudiced  mind. 
He  must  not  show  partiality  towards  any  one  side, 
and  he  should  not  judge  the  issues  before  all 
the  evidence  is  presented..." 

33  Am.  Jur.  74,  Section  7^:  "...Upon  the  trial  Judge 
rests  the  responsibility  of  striving  for  an  atmosphere 
of  impartiality.   His  conduct  in  trying  a  case  must  be 
fair  to  both  sides...   Since  the  Judge's  duties  are 
of  a  Judicial  nature,  he  should  not  act  as  counsel 
for  a  party  by  raising  objections  which  the  party 
should  make ..." 

53  Am.  Jur.  76,  Section  75;  "...But  he  should  not  usurp  ' 
tne  functions  of  counsel  by  prescribing  the  order  of 
calling  witnesses  or  interfering  with  the  general  con- 
duct of  the  case  by  the  attorneys,  or  by  examining 
witnesses  to  the  exclusion  of  counsel.   Nor  should  the 
Judge  by  a  dissertation  addressed  to  a  witness  en- 
deavor to  get  him  to  change  his  testimony." 

In  People  v.  Giacomino,  5^7  111.  523,  180  N.E.  437,  84 

A.L.R.  1168,  the  court  stated: 

J 

"...Nevertheless,  the  principal  enunciated  in  the 

former  case  is  not  to  be  ignored  even  when  a  Jury  has 
been  waived.   In  either  event  it  is  the  duty  of  the 
Judge  to  arrive  at  his  conclusions  from  a  calm,  un- 
biased consideration  of  the  facts.   He  should  neither 
be  prosecutor  nor  defender.   While  he  is  a  searcher 
for  the  truth,  it  is  not  his  duty  to  discomfit  and 
confuse  witnesses  by  his  questions  or  attitude.   The 
extent  to  which  a  Judge  may  indulge  in  the  examina- 
tion of  witnesses  largely  rests  in  his  discretion, 
but  in  the  exercise  of  such  discretion  he  must  not 
forget  the  fiinction  of  a  Judge  and  assume  that  of 
an  advocate. . ." 

"In  King  v.  Com.  (1920)  187  Ky.  782,  220  S.W. 
755,  it  was  said  that  the  trial  Judge  "'has  no  more 
right  than  counsel  to  ask  irrelevant  or  incompetent 
questions,  nor  should  he,  by  the  questions  that  he 
does  ask,  or  in  his  manner  of  propoimding  them, 
indicate  that  he  has  any  bias  or  prejudice  one  way 
or  the  other. ' " 

It  was  particularly  important  that  Margarette  Karlins 

I 

^testify  truthfully  as  to  the  figures  contained  on  Exhibit  A.  As 


he  amoiint  paid  by  her  and  her  husband  was  ^17 « 500* 00 ^  itemized 
3   follows: 

Auto  $   1,500.00 

Inventory  9,000.00 

Cash  2,000.00 

F.F.&E  5,000.00 

Total  S  17,500.00 

uch  testimony  was  inconsistent  with  the  purchase  price  of 

22,000.00  paid  for  the  stock  and  had  to  fall  flat  unless  changed. 


t  was  necessary,  therefore,  that  she  testify  that  the  inventory 

as  $14,000.00  instead  of  $9,000.00  which  would  have  brought  the 

(Otal  up  to  $22,500.00,  still  $500.00  off.   The  court  by  leading 

uestions  and  reference  to  exhibits  finally  led  her  to  change  her 

estimony  to  the  amount  of  inventory  as  $14,000.00.   These  ques- 

ions  would  certainly  have  been  improper  if  propounded  by  counsel 

or  appellee  -  they  were  all  the  more  improper  when  propounded  by 

he  court  whose  duty  it  was  to  arrive  at  the  truth  and  to  act  as 

&  impartial  referee,  safeguarding  the  rights  of  appellant  as  well 

^  appellee.   It  is  further  urged  that  testimony  that  the  inventory 

I 

as  $14,000.00  contradicts  the  statement  that  the  inventory  was 

9*000.00  contained  on  Exhibit  A  and  is  contrary  to  the  parol 


^idence  rule. 

IX.   The  trial  court  erred  in  refusing  to  receive  in  evidence 
^ibit  24  for  identification  and  in  further  refusing  to  permit 
ppellant's  attorney  to  make  a  showing  for  the  record  as  to  the  con- 
ents  of  said  Exhibit  24  for  identification  (T  514,  lines  24  to 
6;  T  315;  T  316,  lines  1  to  11). 

Excerpts  from  the  record  set  out  iinder  Specification  of 
Irror  No.  IX  above  are  made  a  part  hereof. 

It  is  fundamental  that  the  party  whose  evidence  is  rejected 
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1 1)6  permitted  to  make  a  showing  for  the  record  so  as  to  permit 
aim  to  bring  the  matter  properly  before  the  appellate  court.   It 
lltight  be  held  by  the  appellate  court  that  the  exhibit  was  properly 
rejected.  On  the  other  hand  appellant  had  a  right  to  have  the 
[appellate  court  pass  on  that  question  and  his  right  to  make  a 
.  flhowing  for  the  record  was  error. 

Heath  Edwards  had  testified  that  he  saw  Exhibit  A  while 
,e  was  working  at  Bank  of  Hawaii.   Exhibit  24  would  have  corrobo- 
rated his  testimony  that  negotiations  were  taking  place  there, 
Ihe  letter  could  have  further  been  tied  in  with  David  Weire's 
testimony  to  show  that  the  memorandum  Exhibit  A  was  written  up 
far  before  the  date  of  the  sale.   The  evidence  contained  in  said 
exhibit  was  relevent,  competent,  and  material  -  said  exhibit 
ishould  have  been  received  in  evidence. 

X.  The  trial  court  erred  in  receiving  evidence  of  Margarette 
Jfarlins  (T  199,  line  6  to  T  212,  line  12),  which  contradicted  the 
pritten  agreement  between  David  Weire  and  Margarette  Karlins  and 
Elliott  Karlins  (Exhibit  7). 

20  Am.  Jur.  938,  962,  963,  Section  1099:   "It  is  a  gen- 
eral  principle  •chat  where  the  parties  to  a  contract 
have  deliberately  put  their  engagement  in  writing  in 
such  terms  as  import  a  legal  obligation  without  any 
uncertainty  as  to  the  object  or  extent  of  such  engage- 
ment, it  is  conclusively  presumed  that  the  entire  en- 
gagement of  the  parties  and  the  extent  and  manner  of 
their  undertaking  have  been  reduced  to  writing;  in 
other  words,  the  parol  agreement  is  merged  in  the  writ- 
ten agreement  and  all  parol  testimony  of  prior  or  con- 
temporaneous conversations  or  declarations  tending  to 
substitute  a  new  and  different  contract  for  the  one 
evidenced  by  the  writing  is  incompetent.   This  rule 
is  especially  applicable  to  contracts  under  seal. 
The  legal  effect  and  operation  of  the  writing  cannot 
be  controlled  by  parol  evidence.   The  theory  that 
proof  of  prior  and  contemporaneoiis  negotiations  and 
representations,  though  not  admissible  to  vary  the 
terms  or  legal  effect  of  the  written  contract,  may  be 
received  for  the  purpose  of  raising  an  estoppel  in  pais 
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tects  written  contracts  from  impeachment  by  loose 
collateral  evidence  and,  upon  principle  and  author- 
ity, is  not  tenable...  The  reason  of  the  rule  is  that 
as  the  parties  have  constituted  the  writing  to  be 
the  only  outward  visible  expression  of  their  meaning, 
no  other  words  are  to  be  added  to  it  or  substituted 
in  its  stead.   The  writing  still  remains  the  best 
evidence  of  the  understanding  of  the  parties,  even 
though,  through  defect  of  form  or  by  reason  of  some 
positive  provision  of  law,  it  cannot  have  the  effect 
intended  for  it...  Except  for  the  purpose  of  having 
a  contract  reformed,  a  party  to  a  written  agreement 
may  not  assert  its  validity  and  at  the  same  time 
deny  that  the  writing  embodies  the  actual  contractual 
rights  and  obligations  which  the  parties  intended  to 
I   make ..." 

"Sec.  1100.  Rule  as  One  of  Substantive  Law.   The  rule 
which  denies  effect  to  an  oral  agreement  which  contra- 
dicts a  written  contract  entered  into  at  the  same  time 
or  later  is  not  one  merely  of  evidence,  but  is  one  of 
positive  or  substantive  law  founded  upon  the  sub- 
stantive rights  of  the  parties." 

Appellant  urges  that  the  alleged  oral  agreement  contra- 

icting  the  terms  of  Exhibit  7  was  improperly  received,  as  con- 

i?ary  to  the  parol  evidence  rule.   It  clearly  appears  from  the 

ii 

ijstimony  of  Margarette  Karlins  that  she  was  in  possession  of  the 

boks  of  appellee  (T  215,  lines  2  to  26)  several  weeks  before  the 

i 

(^reement  of  sale  of  the  stock  (Exhibit  7)  was  executed.  The 

boks  and  records  in  possession  of  Mrs.  Karlins  for  several  weeks 

lifore  the  sale  (Exhibit  7)  showed  as  of  January  51,  1965  imder 

]j.lls  Payable  -  Bank  of  America  (Drawn  by  Regency  Creations,  Ltd.) 

Invoice  645/2/219         2,880.56 
1  Invoice  665/2/222         5,^59.27 

'id  under  Other  Accounts  Payable 

Regency  Manufacturing  Co. 

(Ltd.)  Disbursements  A/C  $1,475.88 

iie   Exhibit  1. 

i      Since  January  51,  1965  Bill  of  Exchange  for  $1,985-57  was 

Jcepted  on  March  27,  1965  and  the  Regency  Manufacturing  Co.  account 

increased  to  $5,179.25.  This  latter  bill  of  exchange  and  items 
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)urchased  from  Regency  Manufacturing  Company  since  January  51 » 
L963  were  evidently  not  entered  on  appellee's  books.   However 
:he  first  three  items,  listed,  viz.:  $2,880.56,  $5,^39.27  and 
^,475«88  were  and  are  at  present  actually  listed  as  debts  of 
ippellee.  These  books  and  records  were  in  possession  of  Mar- 
jarette  Karlins  several  weeks  prior  to  the  said  sale  (Exhibit  7) 
rnd  Margarette  Karlins  certainly  knew  (or  should  have  known)  of 
;he  existence  of  these  debts  at  the  time  of  said  sale. 
I        It  also  appears  that  Margarette  Karlins  explained  the 
agreement  of  the  parties  to  Mr.  G-ayle,  her  attorney  (T  205,  lines 
25  and  26;  T  207,  line  1)  who  made  notes  of  the  transaction 
[Exhibit  F).   Said  notes  (Exhibit  F)  make  no  mention  of  any  assump- 
;ion  of  debts  and  shows  purely  and  simply  a  stock  sales  transaction. 
Phe  evidence  of  Margarette  Karlins  therefore  as  to  Exhibit  A  is  not 
•ompetent  evidence.   There  was  no  fraud  upon  which  she  was  ,i\isti- 
fied  in  relying,  since  she  knew  of  the  existence  of  the  three  items 
lentioned  above.  Knowing  of  these  items  it  was  incumbent  upon  her 
to  have  required  the  release  of  same  -  the  only  conclusion  for  her 
failure  to  do  so  is  that  there  was  no  intent  to  release  same. 

XI.   The  trial  court  was  biased  and  prejudiced  against 
Appellant. 

The  excerpts  from  the  record  under  Specification  of 
jp?ror  No.  XI  are  made  a  part  hereof. 

Attention  is  also  called  to  excerpts  from  the  record 
ander  Specification  of  Errors  Nos.  Ill  to  X  inclusive. 

The  authorities  contained  under  Argument,  Specification 
f  Error  No.  VIII  are  made  a  part  hereof. 

From  the  very  beginning  it  appears  that  the  trial  court 
bre-Judged  the  case  and  decided  that  David  Weire  was  the  "alter 
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jgo"  of  plaintiff  (T  2,  lines  22  to  24;  T  5,  lines  8  to  14;  T  7, 

Lines  21  to  26;  T  8,  lines  12  to  15;  T  9,  lines  4  to  9.   It  is 

loted  that  all  these  remarks  were  made  before  any  trial  in  this 

>a8e  and  such  remarks  indicate  that  the  trial  court  had  already 

lecided  against  appellant.   The  court  it  appears  made  up  its 

lind  on  that  issue  without  receiving  any  evidence  in  this  case. 

The  basis  for  his  finding  was  his  opinion  derived  from  trying 

i  previous  case  of  Regency  Manufacturing  Company  vs.  appellee 

'which  was  decided  in  favor  of  Regency  Manufactxiring  Co.,  subject 

;o  a  set-off  for  commissions)  -  the  record  of  that  case  was  not 

lubmitted  in  evidence  -  therefore  the  trial  court  cannot  consider 

;he  evidence  contained  therein. 

20  Am.  Jur.  103 ^  Section  8'j^;   "In  the  trial  of  a  case 
before  it,  a  court  ordinarily  will  not,  upon  either 
its  own  motion  or  suggestion  of  counsel,  take  judicial 
notice  of  the  records,  judgments,  and  orders  in  other 
and  different  cases  or  proceedings,  even  though  such 
cases  or  proceedings  may  be  between  the  same  parties 
and  in  relation  to  the  same  subject  matter.   In  other 
words,  a  court,  in  deciding  one  case,  will  not  take 
judicial  notice  of  what  may  appear  from  its  own 
records  in  another  and  distinct  case,  \mless  made  part 
of  the  case  under  consideration  by  the  formal  introduc- 
tion of  such  records  into  evidence..." 

ppellant  admits  that  virtually  all  of  the  stock  of  appellant  was 

ind  is  owned  by  David  Weire;  as  to  Regency  Manufacturing  Company, 

lowever,  the  evidence  is  uncontradicted  that  David  Weire  is  a 

linority  stockholder  and  has  and  had  no  control  over  the  said 

legency  Manufacturing  Company  -  he  therefore,  could  not  be  the 

'alter  ego"  of  that  corporation.  Actually  there  is  no  competent 

>vidence  in  this  case  that  Margarette  Karlins  dealt  with  David 

feire  as  if  he  were  in  fact  the  appellant  or  Regency  Manufacturing 

/oapany.  The  trial  courts  finding  (without  competent  evidence  to 

UiStain_it)  was  simply  taken  for  granted  and  no  proof  was  offered 
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Bias  and  prejudice  is  shown  in  the  court's  partiality 

1)  appellee  in  the  granting  of  ^  extensions  of  time  to  answer  from 

tily  27 y   1965  (when  appellees  answer  was  due)  to  December  1,  1965 

I,  page  6;  R,  page  15;  R,  page  18;  R,  page  5^,  a  period  of  over  4 

ninths  and  refusing  to  continue  hearing  on  appellant's  behalf  for 

';days  (T  14  lines  11  to  26;  T  15  lines  1  to  11).   The  court 

fiiated  (T  24  to  26): 

"The  Court;   This  court  is  not  set  up  for  the 
uripose  of  accommodating  Mr«  Weire  or  any  other 
igantT^ 


The  court  required  taking  of  discovery  depositions  of 
Ivid  Weire  precedent  to  the  taking  of  appellant's  depositions 
0  4,  lines  15  to  15;  T  5,  lines  21  to  26;  T  6;  T  7,  lines  1  to 
€ .  Said  discovery  depositions  were  taken  in  Hong  Kong  November 
9  1965  R»  page  16)  by  appellee.   The  deposition  of  David  Weire 
ns  taken  on  November  16,  1965  (R,  55)  for  the  purpose  of  using 
sine  at  the  trial  of  this  action.   Notwithstanding  that  appellee 

bd  taken  David  Weire 's  discovery  deposition  in  Hong  Kong  and 

i 

frther  notwithscanding  that  appellee's  attorney  cross-examined 

Bvid  Weire  at  the  taking  of  his  deposition  in  chief,  the  court 

I 

0  its  own  motion  ordered  that  David  Weire  make  himself  available 
t  testify  in  this  court  at  the  time  of  trial  as  a  condition  pre- 
cdent  to  the  presentation  of  appellants  case  -  no  tendering  of 
carges  was  made  (R,  page  54).   David  Weire  did  attend,  as  appears 
torn   the  record  in  this  case;  however,  the  action  of  the  trial 
jdge,  under  the  circumstances,  indicated  his  bias  and  prejudice. 

1  is  submitted  that  it  was  improper  to  require  Mr.  Weire 's  presence 

I 
*|  the  trial  on  the  court's  own  motion  without  tendering  charges  - 

te  courts  refusal  to  grant  a  7  day  continuance  upon  representation 
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it  appellants  coiinsel  to  the  trial  judge  that  Mr.  Weire's  deposl- 

ion  would  be  used  was  likewise  an  indication  of  bias  and  prejudice, 

I?,   Weire  had  business  commitments  which  he  had  to  cancel  and 

affered  an  extreme  hardship  by  the  trial  court's  arbitrary  refusal 

I 

4  allow  Mr.  Weire  to  come  7  days  later.   The  undersigned  represents 

nat  the  case  would  not  have  been  prejudiced  by  the  granting  of  the 

]jasonable  request  for  a  short  extension.   Contrast  on  the  other 

i^d  the  treatment  of  appellee  as  shown  above  who  was  given  an 

j| 

ectension  of  more  than  3   months  to  answer.   Does  this  indicate 
ipartiality  on  the  trial  Judge's  part?  In  addition  to  the  above 
j;  is  urged  that  the  trial  Judge  indicated  his  bias  and  prejudice 
a  set  out  in  Specifications  of  Errors  Nos.  I  to  X,  inclusive. 

The  authorities  appearing  under  Argximent  Specification  of 

iTor  No.  X  are  made  a  part  hereof. 

I 

XII.  Appellant  was  denied  a  fair  trial. 

This  is  a  companion  specification  to  Specification  of 
iTor  No.  XI.   The  entire  Specification  No.  XI  and  all  arguments 
Kcerpts  and  matters  set  out  thereunder  are  made  a  part  hereof. 

CONCLUSION 


For  the  reasons  above  stated,  it  is  respectfully  submitted 
at  the  Judgment  appealed  from  should  be  reversed. 
Dated  November  30,  1966 

RespectLl'ully  ^nbmitted. 


Di 

Attorney  for  Appellant 
CERTIFICATE  OF  COUNSEL 


I  certify  that,  in  connection  with  the  preparation  of  this 
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LAWRENCE  E.  WILSON,  Warden, 
California  State  Prison, 
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No.  21017 


APPELLEE'S  BRIEF 


JURISDICTION 


The  Jurisdiction  of  the  United  States  District 
Court  to  entertain  appellant's  petition  for  a  writ  of  habeas 
corpus  was  invoked  under  Title  28,  United  States  Code  sections 
2241,  2242,  and  2243.  The  Jurisdiction  of  this  Court  is  con- 
ferred by  Titled  28,  United  States  Code  section  2253,  which 
makes  a  final  order-''^  in  a  habeas  corpus  proceeding  reviewable 
in  the  Court  of  Appeals  when,  as  in  this  case,  a  certificate 
of  probable  cause  has  been  issued. 

STATEMENT  OF  THE  CASE 

Appellant  has  appealed  from  an  order  of  the  United 


1.   For  a  discussion  as  to  whether  an  order  such  as  is 
herein  appealed  from  is  final  and  appealable,  see  Application 
of  Hodge,  248  F.2d  843,  844  (9th  Cir.  1957). 
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states  District  Court  for  the  Northern  District  of  California, 
Southern  Division,  denying  his  motion  seeking  permission  to 
file  his  application  for  a  writ  of  habeas  corpus  in  forma 
pauperis . 

A.  Proceedings  in  the  State  Courts 

On  December  2,  I960,  appellant  was  found  guilty  of 
a  violation  of  California  Penal  Code  section  192,  manslaughter, 
a  felony  (AOB  2).   He  was  subsequently  sentenced  to  serve  the 
term  prescribed  by  law.   There  was  no  appeal. 

Appellant  caused  applications  for  the  writ  of 
habeas  corpus  to  be  filed  in  the  Superior  Court  for  the 
County  of  Marin  on  November  24,  1965,  (TR-/23-25)  and  in  the 
California  Supreme  Court  on  December  10,  1965,  both  of  which 
were  denied  without  comment  (AOB  2). 

B.  Proceedings  in  the  Federal  Courts 

On  March  2,  1966,  appellant  filed  a  motion  seeking 
permission  to  file  an  application  for  a  writ  of  habeas  corpus 
in  forma  pauperis  in  the  United  States  District  Court  for  the 
Northern  District  of  California,  Southern  Division  (TR  10). 
The  Honorable  Lloyd  H.  Burke  denied  the  motion  on  March  9, 
1966.   In  that  order,  the  following  recital  was  noted:   "The, 
proposed  petition  raises  the  Escobedo  issue.   Escobedo  v. 

Illinois  does  not  operate  retroactively  to  effect  convictions 


2.   "TR"  refers  to  the  Transcript  of  Record  of  the 
proceedings  in  the  District  Court, 

2. 


final  before  that  decision,   Carrizosa  v.  Wilson,  244  P.Supp. 
120  (D.C.  Cal.  1965)."   (TR  27). 

On  April  25,  1966,  Judge  Burke  granted  petitioner's 
application  for  a  certificate  of  probable  cause  and  for  leave 
to  appeal  in  forma  pauperis  (TR  35). 

On  May  6,  1966,  notice  of  appeal  was  filed  by  appel- 
lant. 

APPELLANT'S  CONTENTIONS 

On  this  appeal  appellant  contends  (1)  that  the  mere 
fact  that  Carrizosa  v.  Wilson  prevents  collateral  attack  on 
convictions  final  prior  to  Escobedo  v.  Illinois,  does  not 
curtail  appellant's  reliance  upon  other  decisions  in  this 
area,  (2)  to  refuse  appellant  in  view  of  Carrizosa  v.  Wilson, 
where  appellant's  incriminating  statement  is  the  sole  basis 
for  his  conviction,  is  to  deny  him  equal  protection  of  the 
law  where  prior  decisions  rendered  by  Federal  Courts  sub- 
stantiate appellant's  claim  of  a  constitutional  violation. 

SUMMARY  OF  APPELLEE'S  ARGUMENT  * 

The  denial  of  appellant's  motion  seeking  permission 
to  file  an  application  for  a  writ  of  habeas  corpus  in  forma 
pauperis,  an  act  within  the  discretion  of  the  District  Court, 
was  manifestly  correct  in  view  of  the  frivolous  nature  of 
the  contentions  raised  in  the  petition. 

/ 
/ 
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ARGUMENT 

Appellant  treats  the  denial  of  his  motion  seeking 
permission  to  file  an  application  for  a  writ  of  habeas  corpus 
in  forma  pauperis  as  the  denial  of  his  application  for  a  writ 
of  habeas  corpus,  and  he  argues  extensively  the  merits  of  his 
petition.   However,  the  sole  issue  on  this  appeal  is  the 
correctness  of  the  District  Court's  denial  of  his  motion 
seeking  permission  to  file  in  forma  pauperis,  as  the  merits 
of  the  petition  were  not  reached.   Anderson  v.  Heinze,  258 
F.2d  479,  483  (9th  Cir.  1958),  cert,  denied,  358  U.S.  889 
(1958). 

A  motion  to  proceed  in  forma  pauperis  on  an  appli- 
cation in  the  District  Court  by  a  state  prisoner  for  a  writ 
of  habeas  corpus  is  to  be  granted  unless  the  issues  presented 
are  plainly  frivolous.   In  making  that  determination,  the 
District  Court  examines  the  papers  before  it.   If  it  finds 
that  the  application  has  no  merit,  and  would  be  denied  with- 
out a  hearing  in  the  event  of  a  nonindigent  application,  a 
motion  to  proceed  in  forma  pauperis  is  to  be  denied.   If  the 
reason  for  the  denial  is  supported  by  the  record,  it  will  be 
affirmed  on  appeal.   Anderson  v.  Heinze,  supra,  p.  483. 

The  reason  given  by  the  District  Court  in  the 
instant  case  was : 

"The  proposed  petition  raises  the  Escobedo 
issue.   Escobedo  v.  Illinois  does  not  operate 
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retroactively  to  effect  convictions  final  before 
that  decision.   Carrizosa  v.  Wilson,  244  P.Supp. 
120  (D.C,  Cal,  1965)."   (TR  27). 
Our  sole  inquiry  on  this  appeal,  then,  is  whether  the  papers 
on  file  in  this  case  support  the  denial  on  this  basis. 
Anderson  v.  Heinze,  supra,  483. 

The  grounds  upon  which  appellant  based  his  allega- 
tion that  he  was  being  held  in  custody  unlawfully  are  the 
following: 

"(a)   Petitioner  was  held  incommunicado  for 
almost  three  days,  and  denial  of  counsel  at  interroga- 
tion. 

"(b)   Unnecessary  delay  in  being  taken  before  a 
Magistrate  (over  80  hours)  and  ineffective  aid  of 
counsel  and  failure  of  State  Official's  to  advise 
petitioner  of  his  Constitutional  Right's  to  remain 
silent  and  his  right  to  counsel. 

"(c)  Lost  of  Jurisdiction  in  the  examinatlng 
court  and  psychological  coercion,  by  witholding  the 
nature  of  the  charge  until  after  petitioner  gave  a 
statement."   (sic)   (Petition,  pp  3-4,  TR  3-4). 

In  his  argument,  (Petition,  pp.  9-12,  TR  I8- 
21),  appellant  focused  on  the  Escobedo  aspects  of  his 
grounds  (a)  (b)  and  (c),  and  asserted  with  particular  emphasis 
that  a  confession  obtained  in  violation  of  Escobedo  had  been 
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introduced  at  his  trial  (Petition,  p.  10,  TR  19).   Clearly, 
then,  the  District  Court's  denial  of  the  motion  was  correct. 
Johnson  v.  New  Jersey,  3^  U.S.L.  Week  4592  (1966). 

Of  course,  delay  in  taking  before  a  magistrate,  i.e. , 
delay  in  arraignment,  does  not  present  a  federal  question, 
Anderson  v.  Heinze,  supra,  p.  484,  and  see  fn.  9(2),  and, 
the  allegation  of  ineffective  aid  of  counsel,  based,  as  it 
is,  upon  the  fact  that  counsel  allowed  the  confession  to  go 
into  evidence  (Petition,  p.  4,  TR  4),  must  fall  with  its 
basis,  the  Escobedo  argument.   Appellant  also  made  a  pass- 
ing charge  that  the  statement  he  gave  to  the  police  was 
coerced  (Petition,  p.  4,  ground  (c),  TR  4).   The  coercion 
consisted  of  the  fact  that  he  was  held  "incommunicado"  for 
"almost"  three  days,  and  the  police  officers  did  not  tell 
appellant  that  his  wife  was  dead  until  after  he  had  given 
his  statement  (Petition,  pp.  3,  4,  TR  3-4). 

In  his  brief  on  appeal,  appellant  strays  from  his 
Escobedo  argument,  and  places  emphasis  on  this  theory  of 
coercion.  Of  course,  the  denial  of  appellant's  motion 
on  grounds  that  Escobedo  does  not  apply  retroactively  does 
not  prejudice  appellant's  right  to  assert  on  habeas  corpus 
that  his  confession  was  coerced,  David  v.  North  Carolina, 
34  U.S.L.  Week  4597  (1966).  However,  for  purposes  of  the 
instant  application,  it  is  clear  that  the  factual  allega- 
tions in  this  regard  are  only  conclusionary ,  and  thus 
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insufficient  to  predicate  a  reversal  of  the  District  Court's 
decision.   Schlette  v.  California,  284  P. 2d  827,  833-34 
(9th  Clr,  I960). 

The  mere  fact  that  appellant  was  held  Incommunicado 
for  "almost"  three  days  (Petition,  p.  3,  TR  3,  AOB  9),  or 
that  the  interrogating  officers  would  not  tell  appellant  that 
his  wife  was  dead  until  he  made  a  statement  (Petition,  p.  4, 
TR  4,  AOB  12-13)  are  merely  factors  which  might  indicate  an 
involuntary  statement.   Davis  v.  North  Carolina,  supra, 
p.  4598.   It  is  noteworthy  that  appellant  does  not  explain 
how  the  asserted  actions  of  the  police  caused  him  to  make  a 
statement.   He  merely  states  that  it  was  "induced  by 
psychological  coercion"   (AOB  13).   Clearly  this  allegation 
does  not  fulfill  the  particularity  requirement  which  is  a 
prerequisite  for  the  relief  appellant  seeks.   Schlette  v. 
California,  supra. 

Furthermore,  since  this  issue  was  raised  in  appel- 
lant's initial  petition,  presumably  the  District  Court  con- 
sidered it  in  denying  appellant's  petition,  and  as  the  record 
supports  that  denial,  the  decision  must  be  affirmed  on  this 
appeal.   Anderson  v,  Heinze,  supra. 

Notwithstanding  the  above,  the  District  Court's 
decision  was  correct  for  another  reason,  which  also  appears 
on  the  face  of  the  petition,  i.e. ,  that  appellant  has  delib- 
erately by-passed  available  state  remedies.   Neither 


appellant  nor  his  trial  counsel  raised  the  coercion  issue  at 
trial.   Appellant  did  not  appeal  his  conviction,  even  though 
he  could  have  raised  the  coercion  issue  on  appeal  for  the 
first  time.   People  v.  Rand,  202  Cal.App.2d  668  (1962). 
He  did  not  ask  for  leave  to  file  late  notice  of  appeal,  as 
is  provided  for  under  California  Rules  of  Court,  Rule  31(a), 
People  V.  Curry,  62  Cal.2d  207  (1965),  and  he  did  not  ask 
for  a  hearing  in  the  California  Supreme  Court.   In  re 
Notz,  62  Cal.2d  ^23  (1965).   Clearly  appellant  by-passed 
presently  available  state  remedies,  and  was  therefore  not 
entitled  to  file  his  application.  Nelson  v.  California, 
3^6  F.2d  73,  77-80  (9th  Cir.  I965). 

CONCLUSION 

For  the  reasons  stated  above,  it  is  respectfully 
submitted  that  the  order  of  the  District  Court  denying 
appellant's  motion  seeking  permission  to  file  an  application 
for  a  writ  of  habeas  corpus  in  forma  pauperis  should  be 
affirmed. 

DATED:   August  31,  1966. 

THOMAS  C,  LYNCH,  Attorney  General 
of  the  State  of  California 

ROBERT  R.  GRANUCCI 

Deputy  Attorney  General 


^. 


<ui<ES   A.    AIELLO 
JAA:lp  Deputy  Attorney  General 

21ICRSF 
66-319  Attorneys   for  Appellee 
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CERTIFICATE  OF  COUNSEL 


I  certify  that  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit  and 
that  in  my  opinion  this  brief  is  in  full  compliance  with 
these  rules. 

DATED:   August  31,  1966. 


[M^S  A.  AMTLLO 
)eputy  Attorney  General 
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MAURICE  RAYMOND  SHAW , 
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vs 


UNITED  STATES  OF  AMERICA, 
Appellee. 


APPELLEE'S  BRIEF 


JURISDICTIONAL  STATEMENT 
This  is  an  appeal  from  the  judgment  of  the  United  States 
District  Court  for  the  Southern  District  of  California,  adjudg- 
ing appellant  to  be  guilty  as  charged  in  counts  one  and  three 

1/ 
of  a  four-count  indictment,  following  trial  by  jury  (C.T.1-4). 

The  trial  judge  dismissed  counts  two  and  four  at  the  close  of 

the  government's  case  (C.T.7). 


i/  "C.T."  refers  to  the  Clerk's  Transcript, 
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The  offenses  occurred  in  the  Southern  Division  of  the 
Southern  District  of  California.     The  District  Court  had 
jurisdiction  by  virtue  of  Title  18,  United  States  Code, 
Sections  3231  and  Title  21,  United  States  Code,  Section  174  . 
Jurisdiction  of  this  Court  rests  pursuant  to  Title  28,  United 
States  Code,  Sections  1291  and  1294. 

II 

STATEMENT  OF  THE  CASE 
Appellant  was  charged  in  each  count  of  a  four-count  in- 
dictment returned  on  May  26,  19  65,  by  the  Federal  Grand  Jury 
for  the  Southern  District  of  California,  Southern  Division. 
The  first  count  alleged  that  on  March  26,  19  65,  appellant 
knowingly  concealed,  and  facilitated  the  transportation  and 
concealment  of  approximately  6.9  grams  of  heroin,  a  narcotic 
drug,  which  as  he  then  and  there  well  knew,  had  been  imported 
and  brought  into  the  United  States  contrary  to  law  (C.T.2). 

The  third  count  alleges  that  on  March  28,  1965,  appellant 
knowingly  concealed,  and  facilitated  the  transportation  and 
concealment  of    approximately  14.4  grams  of  heroin,  a  narcotic 
drug,  which  as  he  then  and  there  well  knew,  had  been  imported 
and  brought  into  the  United  States  contrary  to  law  (C.T.4). 
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Count  two  alleged  the  sale  of  the  same  quantity  of  heroin 
as  charged  in  count  one  to  Harry  Watson  on  March  26,  1965 
(C.T.3).     Count  four  charged  the  sale  of  the  same  quantity  of 
heroin  as  charged  in  count  three  to  Antonio  Celaya  (C.T.5). 

Jury  trial  of  appellant  commenced  on  August  4,  1965,  as 
to  all  four  counts  before  United  States  District  Judge  Fred 
Kunzel.      Appellant  was  found  guilty  as  charged  on  counts  one 
and  three  on  August  6  ,  1965  (C .  T.  9  ,   10)  ,  after  judgment  of 
acquittal  had  been  granted  as  to  counts  two  and  four  on  August 
4,  1965  (C.T.7). 

Thereafter,  on  August  27,  1965,  appellant  was  committed 
to  the  custody  of  the  Attorney  General  for  a  period  of  10  years 
on  each  of  counts  one  and  three  to  run  concurrently  (C.T.20). 

Appellant  filed  timely  notice  of  appeal  on  September  2, 
1965  (C.T.21). 

On  October  4,  1965,  the  sentence  was  reduced  to  seven 
years  on  each  of  counts  one  and  three  to  run  concurrently. 

Ill 
ERROR  SPECIFIED 

Errors  as  alleged  by  appellant  are  para  phrased  as  follows: 

(1)      That  appellant  was  wrongfully  entrapped  into 
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committing  the  offenses  charged. 

(2)    The  prosecutor  wrongfully  showed  the  Federal  Bureau 

of  Investigation  record  sheet  ("rap  sheet")  to  the 

jury. 

IV 

STATEMENT  OF  THE  FACTS 

Appellant  was  first  contacted  by  Clifford  J.   Brooks,  a 

special  employee  of  the  Federal  Bureau  of  Narcotics,  on  March 

24,  1965,  at  the  Zebra  Club  in  San  Diego.    After  a  few  drinks 

and  a  short  conversation.  Brooks  asked  in  an  offhand  way, 

"How  do  you  get  rich?"    And  Mr.  Shaw  said  "Smack,  man, 

2/ 
smack"  (R.T.16).         According  to  Brooks,  "Smack,"  is  the  slang 

term  for  heroin  (R.T.  17) . 

Brooks  asked  appellant  if  he  could  purchase  some  "Smack," 

to  which  appellant  replied  that  he  had  a  connection  in  Tijuana 

named  "Manuel,"  who  is  an  upholsterer.     Brooks  ordered  an 

ounce  of  heroin  from  appellant  at  a  price  of  $300.00  for  delivery 

later.     Brooks  located  appellant  at  the  Zebra  Club  between  11:00 

P.M.  and  midnight  the  following  day  (March  25)  after  he  was 

searched  by  narcotics  agents  and  they  had  provided  him  the  sum 


2/"R.T."  Refers  to  the  Reporter's  Transcript. 
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of  $300.00  (R.T. 17-19). 

Shaw  said  ,  "It  would  take  a  little  while  for  him  to  get 
the  heroin,"  (R.T.  18).  They  proceeded  to  the  Cross  Roads 
bar  at  Fourth  and  Market  (R.T.  20). 

Appellant  asked  Brooks  if  he  was  ready  to  deal.     They 
went  to  the  men's  restroom  upon  Shaw's  instructions  where 
Brooks  paid  $290.00  to  Shaw  for  the  heroin,  Agent  Watson 
was  watching  the  proceedings  from  7  to  8  feet  away  and  on 
the  way  to  the  restroom,  appellant  and  Brooks  passed  close 
enough  that  Brooks  pulled  the  sleeve  of  Watson's  coat. 
Brooks  turned  the  heroin  and  the  remaining  $10.00  of  the  money 
over  to  the  agents  and  was  searched  again  (R.T.  21,22,71). 

The  second  sale  took  place  on  March  28,  1965.    Brooks 
was  again  searched  and  provided  with  $600.00  government 
funds  (R.  T.  27,  56)  and  he  then  proceeded  to  the  Zebra  Lounge 
and  met  appellant  again.    Appellant  asked  if  Brooks  was  ready 
to  go  again  ^R.T.2  8).  Appellant  was  seated  between  Brooks  and  Agent 
Celaya  ,  Brooks  told  appellant  a  joke  and  appellant  slapped 
Agent  Celaya  on  the  back  and  said  "Now  that"s  a  pretty  good 
joke,  wasn't  it"  .  (R.T. 28, 81). 

Appellant  borrowed  10^  from  Brooks'  change  on  the  bar  to 
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phone  his  "connection"  (R.T.  28-29).    Agent  Celaya  overheard 
a  part  of  the  conversation  (R.T. 81).    Appellant  returned  after 
phoning  his  connection  and  asked  Brooks  if  he  was  ready  to  go. 
They  left  the  Zebra  Club  and  went  to  Archie's.    After  about  five 
minutes  at  Archie's,  appellant  invited  Brooks  outside    and  they 
proceeded  together  to  an  alcove,  where  appellant  produced 
Exhibit  2  consisting  of  two  containers  of  heroin.     Brooks  then 
paid  appellant  $570.00.     Brooks  turned  Exhibit  2  and  $30.00 
over  to  the  agents  and  was  again  searched  with  negative  results 
(R.T.  30-31). 

Both  sales  were  under  surveillance  by  officers  (R.T.  54-66, 
70-71,  75-79,  81-83,  90-06,  81,  82,  97,  100). 

On  the  second  sale.  Agent  Heisig  saw  a  meeting  of  hands 
of  appellant  and  Brooks  and  saw  something  white  transferred 
from  the    hand  of  appellant  to  Brooks  (R.T.  63). 

As  to  the  same  transaction.  Agent  Celaya  saw  Shaw  place 
his  right  hand  into  his  right  coat  pocket.     Mr.  Brooks  extended 
his  right  hand.    There  appeared  to  be  a  meeting  of  the  hands 
(R.T. 83). 

Brooks  worked  for  the  U.S.  Post  Office  and  has  been  a 
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special  employee  of  the  Federal  Bureau  of  Narcotics  for  12 
years  (R.T.   14,36,53). 

V 
ARGUMENT 
A.  APPELLANT  WAS  NOT  WRONGFULLY  ENTRAPPED 

INTO  COMMITTING  THE  OFFENSES  CHARGED  IN 
COUNTS  ONE  AND  THREE  OF  THE  INDICTMENT. 

In  the  case  of  Sorrells  v.  United  States,  287  U.S.  435, 
the  Court  said  at  page  451  that  predisposition  and  criminal 
design  are  relevant. 

In  United  States  v.  Becker,     62  F.2d  1007  ,  1008  , (2nd  Cir. 
1933)  it  was  said  there  are    three  excuses  for  inducement, 

(1)  An  existing    course  of  similar  conduct 

(2)  The  accused's  already  formed  design  to  commit  the 
crime  or  similar  crime 

(3)  His  willingness  to  do  so,  as  evinced  by  ready  com- 
plaisance . 

There  is  certainly  sufficient  evidence  in  this  case  for  the 
jury  to  find  that  the  last  two  existed  as  to  appellant. 

In  a  short  period  of  time  after  meeting  Brooks  and  in  answer 
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to  Brooks  question,  "How  do  you  get  rich?"  ,    appellant 
answered,  "Smack,  man,  smack."  (R.T.   16). 

H6  had  delivered  heroin  in  exchange  for  money  about  a 
day  later  on  March  26,  1965  with  no  further  contacts  by 
Brooks  (R.T.  21). 

Then  a  second  sale  was  made  only  two  days  later  on 
March  28,  1965  (R.T. 25, 31). 

There  need  not  be  evidence  submitted  to  the  jury  that 
agents  had  knowledge  of  illegal  selling  before  they  approached 
one  vyhom  they  suspected  of  it. 

Sherman  v.  United  States,  200  F.2d  880  (2nd  Cir.  1954) 

Hadley  v.  United  States,  18  F.2d  507  (8th  Cir.  1927) 

This  would  amount  to  giving  the  narcotic  peddler  "one 
free  shot,"  before  he  could  be  convicted.    See  Young  v.  United 
States,     286  F.2d  13  at  15  (2nd  Cir.  1960).    Assuming  entrapment 
on  the  first  transaction  on  March  26,  1965,  it  would  appear  there 
could  be  no  entrapment  on  the  second  one  on  March  28,  1965. 

The  verdict  of  the  jury  must  be  sustained  if  there  is  substan- 
tial evidence,  taking  the  view  most  favorable  to  the  government. 

Glasser  v.  United  States,  315  U.  S.   60,  80  (1942) 
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Sherman  v.  United  States,     241  F.2d  329  (9th  Cir.   1957) 
Appellant  was  impeached 

(1)  By  his  prior  felony  convictions  (R.T.   119). 

(2)  By  his  denial  of  knowing,  or  having  met  Brooks;  his 
being  clearly  impeached  by  all  the  officers'  testimony 
(R.T.  116)  and  Robert  Pleasant,  the  bartender,  at  the 
Zebra  Club  (R.T.  121-126) . 

(3)  By  his  claim  of  having  no  money  (R.T.  106)  but  later 
admitting  having  $177.00  on  his  person  on  December 
12,  1965  (R.T. 119). 

The  defense  of  entrapment  may  not  be  raised  for  the  first 
time  on  appeal. 

Ramirez  v.  United  States,  294  F.2d  277  (9th  Cir.  1960) 

Grant  v.  United  States,  291  F.2d  746  (9th  Cir.  1961)  ,  cert. 

denied,  368  U.S.  999  (1962). 

In  Cellino  v.  United  States,  276  F.2d  941  (9th  Cir.  1960)  , 
the  appellant  and  his  attorney  were  told  that  the  judge  knew 
they  did  not  want  an  instruction  on  entrapment  and  no  exception 
was  taken,  the  issue  could  not  be  raised  on  appeal. 

In  the  instant  case,  the  judge  made  a  similar  remark  with 
no  objection  or  comments  (R.T.   171). 
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In  the  case  of  Bloch  v.  United  States  (9th  Cir.  1955)  , 
226  F.2d  189,  it  was  said  "the  defense  of  entrapment  is  not 
available  to  one  standing  ready  to  commit  the  offense  given 
an  opportunity,"  and  that  "an  instruction  on  entrapment  was 
perhaps  unnecessary." 

The  appellant's  defense  is  apparently  "mistaken  identity" 
since  he  wasn't  arrested  at  the  scene.     He  denies  any  know- 
ledge of  the  transactions  involved  (R.T.   104). 

The  defense  of  entrapment  is  unavailable  to  one  who  denies 
committing  the  acts  necessary  to  constitute  the  offense  charged, 
Ortiz  V.  United  States  358  F.2d  107  (9th  Cir.  1966) 
Ortega  v.  United  States  348  F.2d  874  (9th  Cir.  1965) 
Ramirez  v.  United  States  294  F.2d  277  (9th  Cir.  1961) 
B.      THERE  WAS  NO  MISCONDUCT  BY  COUNSEL  FOR  THE 
GOVERNMENT. 

Appellant  contends  that  counsel  for  the  government  showed 
the  Federal  Bureau  of  Investigation  record  sheet  to  the  jury. 

Judge  Kunzel  presiding  over  the  trial  by  jury  stated,  "I 
didn't  observe  it  and  I  doubt  whether  any  of  the  jurors  know 
what  a  rap  sheet  is  or  have  ever  seen  one.    I  doubt  it,  and  I 
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don't  think  that  the  jurors  could  see  what  Mr.  Gott  (Asst.U.S. 

Attorney)  was  looking  at."  (R.T.172) 

Assuming  some  member  of  the  jury  saw  the  "rap  sheet," 

and  recognized  it,  it  would  be  difficult  to  imagine  any  harmful 

prejudice  to  appellant  who  admits  serving  five  penitentiary 

sentences  (R.T. 119) . 

If  substantial  prejudice  does  not  appear,  the  error  must  be 

regarded  as  harmless,     Berger  v.   United  States,  298  U.S. 78  (1935) 

VI 

CONCLUSION 

For  the  foregoing  reasons,  it  is  respectfully  submitted  that 

the  judgment  in  the  Court  below  should  be  affirmed. 

Respectfully  submitted, 

EDWIN  L.  MILLER,  JR. 
United  States  Attorney, 

SHELBY  R.  GOTT, 

Assistant  U.S.  Attorney, 

Attorneys  for  Appellee , 
United  States  of  America. 
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I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18,  19  and  39  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit,  and 
that,  in  my  opinion,  the  foregoing  brief  is  in  full  compli- 


ance with  those  rules. 


SHELBY  FT.   GQTT , 
Assistant  United  States  Attorney 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  21,027 
National  Labor  Relations  Board,  petitioner 

V. 

Tom  Johnson,  Inc.,  respondent 


On  Petition  for  Enforcement  of  an  Order  of  the 
National  Labor  Relations  Board 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS 

BOARD 


JURISDICTION 

This  case  is  before  the  Court  upon  the  petition  of 
the  National  Labor  Relations  Board,  pursuant  to 
Section  10(e)  of  the  National  Labor  Relations  Act, 
as  amended  (61  Stat.  136,  73  Stat.  519,  29  U.S.C, 
Sec.  151,  et  seq.),  for  enforcement  of  its  order  issued 
against  respondent  on  October  20,  1965.  The  Board's 
Decision  and  Order  (R.  38-46)^  are  reported  at  154 


1  References  to  the  pleadings,  decision  and  order  of  the 
Board,  and  other  papers  reproduced  as  "Volume  1,  pleadings" 
are  designated  "R."  References  to  portions  of  the  stenographic 
transcript  reproduced  pursuant  to  rules  10  and  17  of  this 
Court  are  designated  "Tr."  "GC  Exh."  refers  to  exhibits  of  the 
General  Counsel;  "R.  Exh."  refers  to  respondent's  exhibits. 
Whenever,  in  a  series  of  references,  a  semicolon  appears, 

(1) 


NLRB  1352.  This  Court  has  jurisdiction,  the  un- 
fair labor  practices  having  occurred  at  Stateline, 
Nevada,  within  this  judicial  circuit.  No  jurisdic- 
tional issue  is  presented.  ' 

STATEMENT  OF  THE  CASE 

I.    The  Board's  Findings  of  Fact 

Briefly,  the  Board  found  that  respondent  violated 
Sections  8(a)  (1)  and  (5)  of  the  Act  by  bargaining 
directly  with  certain  of  its  employees,  by  unilaterally 
changing  their  rates  of  overtime  pay  without  consult- 
ing with  the  Union "  at  a  time  when  the  Union  was 
the  representative  of  the  employees  in  an  appropriate 
bargaining  unit,  and  at  the  same  time  threatening 
employees  with  the  loss  of  overtime  employment.  In 
addition,  the  Board  found  that  respondent  violated 
Section  8(a)(3)  and  (1)  of  the  Act  by  discharging 
employees  Will  Hoskins  and  Niilo  Utra  because  they 
engaged  in  protected  concerted  activities.  The  facts 
upon  which  the  Board  based  its  findings  are  sum- 
marized below. 

A.    Background;  the  Company's  unilateral  changes 
in  overtime  pay 

The  Company  is  a  Nevada  corporation  with  its 
principal  office  at  Reno,  Nevada,  where  it  is  engaged 
in  business  as  a  painting  contractor  (R.  14).  In 
March  1961,  the  Company  contracted  with  Harvey's 


references  preceding  the  semicolon  are  to  the  Board's  findings ; 
those  following  are  to  the  supporting  evidence. 

-  Painters  Union  Local  No.  567,  Brotherhood  of  Painters, 
Decorators  and  Paperhangers  of  America,  AFL-CIO. 


Wagon  Wheel,  Incorporated,  to  perform  all  the  in- 
terior and  exterior  painting,  paperhanging,  and 
sheet-rock  taping^  at  the  newly  constructed  Wagon 
Wheel  Hotel  in  Stateline,  Nevada.  The  contract  was 
of  the  cost  plus  10  percent  type,  that  is,  Wagon 
Wheel  agreed  to  reimburse  the  Company  for  its  ex- 
penditures for  labor  and  materials  and  then  to  add 
10  percent  of  these  expenditures  as  its  fee  (R.  13; 
Tr.  65-68). 

On  July  1,  1962,  the  Union  called  a  strike  against 
the  Company  and  the  other  members  of  the  Reno 
Chapter,  Painting  and  Decoration  Contractors  of 
California  and  Nevada,  Inc.,  a  voluntary  association 
of  employers  engaged  in  painting-contractor  work. 
The  strike  ended  on  August  5,  1962,  and  a  collective 
bargaining  agreement  between  the  parties  was 
adopted  effective  August  6,  1962.  (R.  14,  16,  17; 
Tr.  38).  The  collective  bargaining  agreement  pro- 
vided, inter  alia,  that  double  time  would  be  paid  for 
weekends  and  holidays,  with  certain  limited  excep- 
tions.^ 


^  Taping  involves  treating  the  sheet-rock  walls  with  Perfa 
tape  and  cement  compound  in  preparation  for  painting  or 
paperhanging  (Tr.  74). 

*  The  provision  of  the  collective  bargaining  agreement  on 
overtime  reads  as  follows.  (GC  3,  Section  2 — Overtime  p.  16). 

A.  New   commercial   work,   first   4    hours   during   each 
week  day — time  and  a  half. 

B.  After  4  hours  of  overtime  each  week  day — double  time 
during  week. 

C.  Saturday,  Sunday,  and  holidays,  double  time  except 
on  subsistence  jobs,  Saturday  to  be  time  and  one-half. 


On  December  6,  1962,  Duane  Johnson,  the  Com- 
pany's general  manager,  conducted  a  meeting  of  all 
the  employees,  including  Foremen  Fred  Schultz  and 
Bob  Cleveland,  in  the  paint  shop  at  quitting  time. 
Johnson  informed  the  employees  that  he  had  met 
with  Harvey  Gross,  owner  of  the  Wagon  Wheel,  and 
that  the  latter  had  told  Johnson  that  he  would  no 
longer  pay  double  time  for  overtime  work.  Johnson 
said  that  if  the  painters  wanted  further  overtime 
work  they  would  have  to  sign  an  agreement  stating 
that  they  would  work  for  time  and  a  half  instead  of 
double  time.  He  added  that  if  they  refused  to  sign 
the  agreement,  he  would  hire  additional  employees 
and  thereby  eliminate  overtime.  Johnson  then  cir- 
culated a  statement  among  the  employees,  explaining 
that  this  statement  was  an  agreement  under  the 
terms  of  which  the  employees  would  work  for  time 
and  a  half  instead  of  double  time.  A  number  of  the 
employees  signed  the  agreement.  Employee  Will 
Hoskins,  however,  said  that  he  "wouldn't  sign  the 
damn  thing."  Johnson  thereupon  grabbed  the  agree- 
ment away  from  Hoskins  and  said  that  Hoskins  did 
not  have  to  sign  it  since  he  was  paid  subsistence 
(infra,  n.  5)  and  he  received  only  time  and  a  half 
for  overtime  in  any  event  (R.  19,  21-22;  Tr.  45-51, 
118-122,  118-135,  140-143,  157-162). 

B.    The  discharge  of  Niilo  Utra 

Utra  began  working  for  the  Company  on  August 
27,  1963.  His  first  assignment  was  painting  outdoor 
balconies  at  the  motel  at  a  rate  of  $4.10  an  hour 
(R.  17;  Tr.  82-84).     When  Utra  received  his  first 


paycheck,  he  asked  his  foreman,  Fred  Shultz,  why  he 
had  not  received  subsistence.'^  Shultz  replied  that 
Utra  was  not  entitled  to  subsistence  because  he  had 
been  hired  locally.^  After  he  had  been  on  the  job  for 
about  2  months,  Utra  began  to  suspect  that  Wagon 
Wheel  was  paying  subsistence  to  the  Company  for 
him  and  other  employees  and  that  the  Company  was 
keeping  the  money  instead  of  paying  it  to  them. 
Utra  managed  to  look  at  the  books  kept  by  Wagon 
Wheel's  timekeeper  and  learned  that  Wagon  Wheel 
was  in  fact  paying  $8  subsistence  per  day  for  him 
and  that  his  hourly  wage  was  listed  on  the  Wagon 
Wheel  books  at  $4.25  (R.  17;  Tr.  85-86).' 


=  The  collective  bargaining  agreement  between  the  Associ- 
ation and  the  Union  provided  as  follows  (GC  3,  p.  18)  : 

Subsistence — any  employee  working  a  job  sufficiently  re- 
moved from  the  Reno-Sparks  area  so  that  he  is  required 
to  live  at  the  job  site  shall  be  paid  not  less  than  the  regu- 
lar rates  of  pay,  plus  Eight  Dollars  ($8)  per  day  as  sub- 
sistence .  .  . 

1.  Subsistence  shall  be  paid  for  all  days  that  the  em- 
ployee is  stationed  at  the  job  area  including  Satur- 
days, Sundays  and  holidays. 

2.  The  only  exception  to  the  subsistence  shall  be 
when  the  employee  has  established  a  residence  in 
the  subsistence  area  no  less  than  six  (6)  weeks 
prior  to  the  starting  date  of  the  job. 

Utra  is  a  resident  of  Palo  Alto,  California,  a  city  about  200 
miles  from  Stateline,  the  situs  of  the  job  (R.  17). 

'  Utra  had  been  hired  in  Bijou,  California,  approximately  2 
miles  from  the  job  situs  (R.  17). 

^  Records  introduced  at  the  hearing  by  stipulation  indicate 
that  during  the  period  November  29,  1962-April  10,  1963,  the 
Company  received  $104,190.76  from  Harvey's  Wagon  Wheel 


On  the  following  day,  Utra  confronted  Johnson  at 
the  Wagon  Wheel  and  asked  him  about  the  subsist- 
ence. Johnson  answered,  ''You  got  me"  (R.  17;  Tr. 
87).  Johnson  told  Utra  to  figure  the  amount  of  sub- 
sistence and  wages  which  the  Company  owed  him. 
The  next  day  Utra  told  Johnson  that  he  believed  the 
Company  owed  him  $504  subsistence  and  $50  in 
wages  (R.  17;  Tr.  87-91).  On  the  following  day, 
Johnson  informed  Utra  that  he  was  not  entitled  to 
the  subsistence  money,  that  the  Company  had  col- 
lected the  money  by  mistake,  and  that  he  (Johnson) 
was  going  to  return  this  money  to  the  Wagon  Wheel. 
Johnson  then  asked  Utra  whether  he  wanted  to  work 
for  the  Company  all  winter.  Utra  replied  that  he 
did.  Johnson  directed  Utra  to  secure  a  referral  slip 
from  the  union  office  in  Reno.  Utra  did  as  he  was 
told  and  secured  a  referral  slip  from  Gene  Crumley, 
the  Union's  business  representative  (R.  17,  18;  Tr. 
94-100).  Thereafter,  Utra  received  subsistence  pay 
(R.  18;  Tr.  100-101). 

Shortly  thereafter,  Utra  complained  to  Business 
Representative  Crumley  about  the  unpaid  subsistence 
and  wages.  Crumley  stated  that  Johnson  would 
have  to  pay  the  back  wages  and  subsistence  claimed 
by  Utra.  Utra  asked  Crumley  to  assist  him  in  press- 
ing his  claim.  On  January  7,  1963,  Utra  wrote  a 
letter  to  the  Union's  national  headquarters  in  La- 
fayette,   Indiana,   stating   that  he   had   not  yet   re- 


fer employees'  wages.  However,  instead  of  paying  all  of  this 
money  to  its  employees,  the  Company  retained  approximately 
$12,000  for  itself,  paying  only  $92,155.44  total  salary  expenses 
during  this  period  (R.  19;  Tr.  14-18,  26-27,  GCX  4,  6,  7). 


ceived  the  subsistence  pay  due  him  and  requesting 
the  International's  assistance  in  pressing  his  claim. 
On  January  9,  William  H.  Rohrberg,  the  Union's 
general  secretary-treasurer,  referred  Utra's  letter  to 
Gene  Crumley  for  appropriate  action  (R.  18;  GCX 
10,  11).  On  January  24,  1963,  Johnson  told  Utra 
that  he  had  heard  that  the  latter  had  pressed  his 
claim  for  subsistence  pay  with  the  International. 
Johnson  told  Utra  that  he  believed  that  Gene  Crum- 
ley would  be  afraid  to  press  the  claim  against  John- 
son because  Johnson  had  "friends"  who  would  ''back 
him  up."  Johnson  then  offered  to  write  Utra  a 
check  for  the  full  amount  due  him  if  Utra  would  en- 
dorse the  check  and  return  it  to  him.  Utra  refused. 
Johnson  cursed  Gene  Crumley  and  said  to  Utra, 
"You  had  better  start  digging  your  grave"  (R.  41, 
20-21;  Tr.  107-109,  110-111).' 

On  the  following  day,  January  25,  1963,  Utra  was 
laid  off.  Duane  Johnson,  the  Company's  general 
manager,  testified  that  he  personally  laid  off  Utra 
"because  of  lack  of  work  in  his  particular  field,"  and 


*  In  his  testimony,  Johnson  acknowledged  that  this  conver- 
sation had  taken  place  and  that  he  had  opened  the  conversa- 
tion by  referring  to  Utra's  having  complained  to  the  Interna- 
tional Union  concerning  the  subsistence  pay  owed  him.  John- 
son also  acknowledged  that  he  had  offered  to  repay  Utra  the 
money  and  had  subsequently  rescinded  the  offer.  However, 
Johnson  denied  that  he  had  threatened  to  fire  Utra  and  stated 
that  Utra  had  asked  him  to  hold  the  subsistence  money  on  his 
behalf  so  that  he  (Utra)  would  not  gamble  it  away  (Tr.  171- 
172).  The  Trial  Examiner  specifically  discredited  Johnson's 
testimony  that  Utra  had  asked  him  to  hold  the  money  for  him 
(R.  21).  The  Board  credited  Utra's  version  of  the  conver- 
sation (R.  41). 
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that,  when  he  laid  Utra  off,  he  told  him  that  "work 
had  slowed  down"  (Tr.  175-176).  Utra's  "particu- 
lar field"  was  outside  painting  (R.  41;  Tr.  185). 
Foreman  Fred  Shultz  testified,  however,  that  he,  and 
not  Duane  Johnson,  had  laid  Utra  off,  and  that  the 
reason  for  his  layoff  was  poor  enameling  work. 
Shultz  acknowledged  that  the  enameling  had  been 
completed  in  early  or  the  middle  part  of  January  and 
that  he  had  not  mentioned  Utra's  work  in  any  way 
when  he  laid  him  off  (R.  41;  Tr.  215-219). 

About  a  month  after  his  layoff,  Utra  received  a 
check  for  $504  from  Duane  Johnson.  On  the  back 
of  the  check  was  the  following  notation :  "Paid  under 
protest"  (OCX  12). 

C.    The  discharge  of  Will  E.  Hoskins 

Hoskins  was  hired  by  Duane  Johnson  as  a  painter 
in  June  1962  (R.  18;  Tr.  37-39).  Hoskins  worked 
as  an  outside  painter  until  November  1,  and  was 
then  assigned  to  staining  in  the  interior  of  the  hotel 
(Tr.  42). 

As  noted  above,  Hoskins  attended  the  December  6, 
meeting  of  the  employees,  at  which  General  Manager 
Duane  Johnson  informed  them  that  he  would  no  long- 
er pay  double  time  for  overtime  work.  Johnson  in- 
sisted that  the  employees  sign  an  agreement  to  work 
overtime  at  time  and  a  half  and  threatened  to  cut  off 
all  overtime  work  if  they  did  not  sign  the  agreement. 
As  noted  supra,  when  the  agreement  was  passed  to 
Hoskins,  he  turned  to  Duane  Johnson  and  said  that 
he  "wouldn't  sign  the  damn  thing."  Johnson  grabbed 
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the  paper  away  from  Hoskins  and  said  that  he  did 
not  have  to  sign  it  (Tr.  48-50). 

On  the  following  day,  Hoskins  telephoned  Gene 
Crumley,  the  Union's  business  agent,  and  told  him 
that  Duane  Johnson  was  forcing  the  employees  to 
work  for  time  and  a  half,  instead  of  doubletime,  as 
provided  in  the  agreement.  Several  days  later,  Crum- 
ley visited  the  job  site  and  informed  Johnson  that 
the  Union  would  insist  that  Johnson  abide  by  the 
overtime  provisions  of  the  collective  bargaining 
agreement  (R.  40;  Tr.  50-55). 

On  December  13,  Duane  Johnson  called  another 
meeting  of  the  employees  and  said  that  one  of  his 
employees  "had  started  a  big  line  of  BS."  Then, 
looking  directly  at  Hoskins,  Johnson  said  that  one  of 
the  employees  "had  put  Crumley  on  his  back,"  and 
that  if  he  (Johnson)  learned  the  identity  of  the  em- 
ployee he  would  fire  him  "not  because  he  went  to  the 
Union,  but  he  would  find  other  reasons"  (R.  40;  Tr. 
55-57).  As  Johnson  was  leaving  the  meeting,  he 
pointed  to  Hoskins  and  said,  "I  want  you  to  remem- 
ber that"  (R.  40;  Tr.  56,  122-123). 

On  the  following  day,  December  14,  Foreman  Fred 
Shultz  informed  Hoskins  that  he  was  being  laid  off 
and  "it  wasn't  because  of  [his]  work,  but  they  were 
laying  off  eveiybody  that  was  drawing  subsistence 
(R.  40;  Tr.  58).  In  fact,  as  the  Company's  ovni  pay- 
roll records  clearly  show,  employees,  including  paint- 
ers, who  were  drawing  subsistence  pay  continued  to 
be  employed  by  respondent  as  late  as  April  17,  1963, 
4  months  after  Hoskins'  layoff  (R.  40;  GCX  8,  pay- 
roll nos.  75  through  91).    Shultz  had  never  said  any- 
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thing  to  Hoskins  indicating  that  he  was  dissatisfied 
with  Hoskins'  work  (R.  40;  Tr.  61,  232). 

Several  days  after  he  was  laid  off,  Hoskins  re- 
turaed  to  the  job  site,  claiming  that  Duane  Johnson 
owed  him  about  $70  in  back  wages  and  subsistence. 
After  some  discussion,  Johnson  and  Hoskins  compro- 
mised the  amount  and  Johnson  gave  Hoskins  a  check 
for  $46.  As  he  gave  Hoskins  the  check,  Johnson  said, 
''Before  you  go  squawking  to  Crumley,  I  want  you  to 
remember  that  I  paid  you  $4.35  an  hour  which  is 
above  union  scale"  (Tr.  59-61). 

II.    The  Board's  Conclusions  and  Order 

On  the  foregoing  facts,  the  Board,  in  agreement 
with  the  Trial  Examiner,  found  that  respondent  vio- 
lated Section  8(a)  (1)  and  (5)  of  the  Act  by  dealing 
directly  with  the  employees  without  consulting  with 
the  Union  at  a  time  during  which  the  Union  was  the 
exclusive  representative  of  the  employees,  and  at  the 
same  time  threatening  the  employees  with  loss  of 
overtime  employment.  The  Board  further  found  that 
respondent  violated  Section  8(a)(3)  and  (1)  of  the 
Act  by  discharging  employees  Utra  and  Hoskins  be- 
cause they  engaged  in  protected  concerted  activities.** 

The  Board's  order  (R.  43-46)  requires  respondent 
to  cease  and  desist  from  the  unfair  labor  practices 
found  and  from  in  any  other  manner  interfering 
with,  restraining,  or  coercing  its  employees  in  the 


"  The  Trial  Examiner  had  concluded  that  the  evidence  was 
insufficient  to  sustain  the  allegations  that  the  discharges  of 
Utra  and  Hoskins  violated  Section  8(a)  (3)  and  (1)  of  the 
Act  (R.  24).    See  infra,  pp.  20-22. 
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exercise  of  their  rights  guaranteed  by  Section  7  of 
the  Act.  Affirmatively,  respondent  is  required  to  no- 
tify and  bargain  with  the  Union  with  respect  to  any 
changes  in  the  rates  of  overtime  pay,  or  with  respect 
to  any  other  changes  in  the  terais  and  conditions  of 
employment  of  its,  employees,  and  to  make  whole  any 
of  its  employees  employed  at  the  Wagon  Wheel 
project  between  December  1,  1962,  and  April  1,  1963, 
for  any  loss  of  overtime  pay  which  such  employees 
may  have  suffered  because  of  respondent's  unlawful 
change  in  the  rates  of  their  overtime  pay.  Respond- 
ent is  further  required  to  make  whole  employees 
Utra  and  Hoskins  for  loss  of  earnings  they  may  have 
sustained  by  virtue  of  their  respective  unlawful  dis- 
charges while  employed  at  the  Wagon  Wheel  project 
in  the  period  beginning  with  their  respective  dates  of 
discharge  and  ending  April  1,  1963.  The  order  also 
directs  respondent  to  notify  employees  Hoskins  and 
Utra  that  they  will  be  considered  eligible  for  prefer- 
ential hiring  at  any  of  respondent's  projects  if  they 
should  choose  to  apply  for  employment  at  any  of  such 
projects.  Respondent  is  also  required  to  post  the 
usual  notices  and  to  mail  copies  of  such  notices  to  em- 
ployees Hoskins  and  Utra. 


12 

ARGUMENT 

I.  Substantial  Evidence  on  tlie  Record  as  a  Whole  Sup- 
ports the  Board's  Finding  That  Respondent  Violated 
Section  8(a)(1)  and  (5)  of  the  Act  by  Bargaining 
Directly  With  Certain  of  Its  Employees,  by  Unilateral- 
ly Changing  Its  Employees'  Conditions  of  Employ- 
ment Without  Consulting  With  the  Union  at  a  Time 
When  the  Union  Was  the  Authorized  Representative 
of  Its  Employees  and  by  Threatening  Its  Employees 
With  Loss  of  Overtime  Employment 

The  credited  testimony  ^"  shows  that  on  Decem- 
ber 6,  1962,  shortly  after  the  Union  was  certified 
as  the  collective  bargaining  representative  of  re- 
spondent's employees,  Duane  Johnson  assembled  the 
employees  and  informed  them  that,  provisions  of  the 
collective  bargaining  agreement  to  the  contrary  not- 


"  Of  the  10  or  so  employees  who  w^ere  present  at  the  De- 
cember 6,  meeting,  5  were  called  as  witnesses  by  the  General 
Counsel.  All  5  of  these  employees  testified  in  support  of  the 
8(a)  (1)  and  (5)  allegations  in  the  Board's  complaint  against 
respondent  (supra,  p.  4).  In  an  effort  to  rebut  these 
allegations,  respondent  called  as  witnesses  3  supervisors,  in- 
cluding its  general  manager,  Duane  Johnson.  However,  re- 
spondent did  not  call  any  rank  and  file  employee  to  testify 
concerning  these  allegations.  The  Examiner  stated  that  por- 
tions of  Johnson's  testimony  were  "quite  implausible"  (R.  21) 
and  noted  that  the  discrepancies  between  what  Johnson 
charged  the  Wagon  Wheel  for  his  employees'  salaries  and  what 
he  paid  the  employees  indicated  that  Johnson  was  "guilty 
of  either  sharp  dealing  or  unforgivable  laxity"  (ibid.).  The 
Trial  Examiner  also  found  that  employees  Denzer  and  Davis, 
whose  testimony  supported  the  General  Counsel's  position, 
testified  "with  every  indication  of  accuracy  and  fairness" 
(ibid.).  Accordingly,  the  Trial  Examiner's  credibility  resolu- 
tions on  this  matter,  which  were  upheld  by  the  Board,  are 
entitled  to  affirmance  by  the  Court.  N.L.R.B.  v.  I.L.W.U.,  Local 
10,  et  al,  283  F.  2d  558,  562-563  (C.A.  9). 
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withstanding,  he  would  no  longer  pay  them  double- 
time  for  overtime  work.  Instead  of  attempting  to 
contact  representatives  of  the  Union,  which  at  that 
time  was  the  employees'  statutory  bargaining  repre- 
sentative, Johnson  ordered  the  employees  to  sign  an 
"agreement"  by  which  they  purported  to  waive  their 
rights  to  receive  doubletime  and  to  work  overtime 
for  time  and  a  half,  and  warned  the  employees  that 
if  they  refused  to  sign  the  "agreement"  he  would 
eliminate  overtime  by  the  device  of  hiring  additional 
employees.  Virtually  all  of  the  employees  signed  the 
"agreement."  Johnson's  deliberate  bypassing  of  his 
employees'  statutory  representative  and  his  warning 
to  the  employees  of  economic  reprisal  clearly  under- 
mined the  authority  and  position  of  the  Union, 
abridged  his  employees'  Section  7  rights  to  "bargain 
collectively  through  representatives  of  their  own 
choosing,"  and  clearly  frustrated  "the  objectives  of 
Section  8(a)  (5)  much  as  a  flat  refusal"  to  bargain. 
N.L.R.B.  V.  Katz,  et  aL,  369  U.S.  736,  743.  Accord- 
ingly, it  is  incontrovertible  that  respondent's  conduct 
amounted  to  a  clear  violation  of  Section  8(a)(1) 
and  (5)  of  the  Act.  N.L.R.B.  v.  Katz,  supra; 
N.L.R.B.  V.  Howard-Cooper  Corporation,  259  F.  2d 
558,  561  (C.A.  9) ;  Carpinteria  Lemon  Association 
V.  N.L.R.B.,  240  F.  2d  554,  557  (C.A.  9),  cert,  de- 
nied, 354  U.S.  909;  N.L.R.B.  v.  Bonham  Cotton 
Mills,  289  F.  2d  903,  904  (C.A.  5),  and  cases  cited 
therein;  N.L.R.B.  v.  Yutana  Barge  Lines,  Inc.,  315 
F.  2d  524,  529-530  (C.A.  9). 
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II.  Substantial  Evidence  on  the  Record  as  a  Whole  Sup- 
ports the  Board's  Findings  That  Respondent  Violated 
Sections  8(a)(3)  and  (1)  of  the  Act  by  Discharging 
Utra  and  Hoskins  Because  They  Sought  Union  Sup- 
port for  Their  Grievances 

A.  Utra 

A  careful  analysis  of  the  record  amply  supports 
the  Board's  conclusion  that  the  Company  discharged 
Utra  because  he  successfully  secured  the  intei'vention 
of  the  Union  in  his  salary  dispute  with  Duane  John- 
son, the  Company's  general  manager.  Thus,  it  is  un- 
contested that,  sometime  in  October,  Utra  discovered 
that  he  had  been  cheated  out  of  $554  in  wages  and 
demanded  reimbursement  from  Duane  Johnson,  who 
agreed  to  make  Utra  whole  for  the  improperly  with- 
held wages."  When  Johnson  subsequently  reneged 
on  his  agreement  and  refused  to  honor  Utra's  claim, 
the  latter  sought  the  assistance  of  the  Union's  na- 
tional headquarters,  which  referred  the  matter  to  its 
local  business  agent.  Gene  Crumley.  Sometime  there- 
after, Johnson  complained  to  Utra  regarding  the  lat- 
ter's  appeal  to  the  Union  for  assistance.  While  pro- 
fessing that  he  was  not  afraid  of  anything  the  Union 
might  do  because  he  had  unnamed  "friends"  who 
would  "back  him  (Johnson)  up",  Johnson  offered  to 
write  Utra  a  check  for  the  full  amount  due  him  but 
insisted  that  Utra  would  have  to  endorse  the  check 
and  return  it  to  him.  When  Utra  refused  to  assist 
Johnson  in  this  subterfuge,  Johnson  became  angry, 


"As  previously  noted  (pp.  5-6,  n.  7),  during  the  period 
November  1962-April  1963,  the  Company  improperly  withheld 
about  $12,000  of  its  employees'  wages. 


15 

cursed  the  Union's  business  agent,  and  indicated  to 
Utra  that  his  days  with  the  Company  were  numbered 
(supra,  p.  7).  Johnson  was  as  good  as  his  word — 
the  next  day,  Utra  was  laid  off.  The  Board  properly 
viewed  this  concurrence  of  discharge  with  protected 
activity  as  evidence  that  the  discharge  was  unlaw- 
fully motivated.  As  has  been  stated  in  another  case 
involving  similar  circumstances,  "It  stretches  credul- 
ity too  far  to  believe  that  there  was  only  a  coinci- 
dental connection  between  [the  employee's  protected 
activities]  on  Monday,  Tuesday  and  Wednesday  and 
the  abrupt  termination  of  [his]  employment  on 
Thursday  .  .  .  ."  Angwell  Curtain  Company  v. 
N.L.R.B.,  192  F.  2d  899,  903  (C.A.  7).  Accord: 
N.L.R.B.  V.  Tak  Trak,  Inc.,  293  F.  2d  270  (C.A.  9), 
affii-ming  128  NLRB  876,  877,  cert,  denied,  368  U.S. 
938. 

Moreover,  the  testimony  of  company  officials  con- 
cerning the  reason  for  Utra's  layoff  was  confusing 
and  contradictory,  and  thus  lent  support  to  the 
Board's  finding  that  Utra's  dismissal  was  motivated 
by  unlawful  considerations.  Thus,  General  Mana- 
ger Johnson  testified  that  he  had  personally  laid  off 
Utra  because  he  was  an  outside  painter  and  there 
was  not  enough  outside  painting  work  to  keep  Utra 
busy.  Johnson  added  that  when  he  laid  Utra  off  he 
told  him  that  ''work  had  slowed  down"  (supra,  pp. 
7-8).  Contradicting  Johnson,  Foreman  Fred  Schultz 
testified  that  he,  and  not  the  general  manager,  had 
laid  Utra  off.  Although  Schultz  testified  that  the  rea- 
son for  Utra's  layoff  was  poor  enameling  work,  he 
admitted  that  the  enameling  work  had  been  complet- 
ed at  least  a  week,  and  possibly  2  or  3  weeks,  before 
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Utra's  layoff.  Schultz  further  admitted  that  he  had 
not  mentioned  Utra's  alleged  poor  work  to  him  or 
criticized  his  work  in  any  way  when  he  laid  him  off 
(supra,  p.  8).  Moreover,  the  record  fully  supports 
the  Board's  finding  that  Johnson's  testimony  was 
"confused,  incoherent,  and  self  contradictory" 
(R.  41),  Thus,  in  discussing  his  January  24  conver- 
sation with  Utra  (supra,  p.  7,  n.  8),  Johnson  said  that 
Utra  had  asked  him  to  hold  the  money  for  him  so 
that  he  (Utra)  would  not  gamble  it  away,  that  John- 
son subsequently  wanted  to  pay  Utra  the  withheld 
subsistence  so  that  he  (Utra)  "wouldn't  forget  that 
I  [Johnson]  had  it,"  and  that  Utra  complained  to  the 
International  only  because  Hoskins  had  convinced 
him  that  Johnson  was  going  to  "beat  him  out  of"  the 
money.  Johnson  then  stated  that  he  offered  to  repay 
the  money  to  Utra  at  that  time  but  had  subsequently 
changed  his,  mind  almost  immediately  after  making 
this  alleged  offer  because  Utra  "got  smart  about  it," 
and  told  Johnson  that  he  wanted  to  enlist  the  support 
of  the  Union  because  "he  thought  he  could  get  more 
out  of  it."  Johnson  also  testified  that  under  the  col- 
lective bargaining  agreement,  Utra  was  not  entitled 
to  subsistence  (R.  171-173).  Johnson's  assertion 
that  he  did  not  owe  Utra  any  subsistence  under  the 
collective  bargaining  agreement  is  manifestly  at  odds 
with  his  testimony  that  he  had  held  the  money  out, 
pursuant  to  an  agreement  with  Utra,  and  that  he 
subsequently  wanted  to  return  the  money  and  offered 
to  do  so.  It  is  also  inconsistent  with  his  payment  to 
Utra,  one  month  later,  of  the  money  the  latter 
claimed.     Similarly,  Johnson's  assertion  that  he  had 
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begun  to  pay  the  subsistence  money  to  Utra  because 
he  was  afraid  he  would  suffer  a  lapse  of  memory  and 
forget  to  repay  him,  and  his  charge  that  he  offered 
to  pay  Utra  all  the  money  owed  him  at  that  time  but 
Utra  declined  his  offer  because  he  (Utra)  thought 
that  he  could  get  more  money  out  of  Johnson  by 
going  to  the  International,  is  entirely  beyond  belief.^" 
Similarly,  the  record  reveals  a  crucial  inconsist- 
ency in  Johnson's  sworn  statements  regarding  the 
reason  for  Utra's  layoff.  Thus,  in  his  testimony  at 
the  Board  hearing,  Johnson  asserted  (supra,  p.  7) 
that  Utra  was  laid  off  because  there  was  no  more 
outside  painting  to  keep  him  busy.  However,  in  his 
prehearing  affidavit,  Johnson  stated  that  Utra's  lay- 
off was  occasioned  by  his  poor  enameling  and  paper- 
hanging  work  (R.  Exh.  1,  p.  2-3).  It  is,  of  course, 
well  settled  that  where  an  employer  assigns  incon- 
sistent or  obviously  incredible  reasons  for  the  dis- 
charge or  dismissal  of  an  employee,  the  Board's  infer- 
ence that  the  employee  was  discharged  for  discrimi- 
natory or  unlawful  reasons  is  thereby  strengthened. 
N.L.R.B.  V.  Dant,  207  F.  2d  165,  167  (C.A.  9),  and 
cases  cited  therein.  Therefore,  the  record  amply 
supports  the  Board's  conclusion  that  Utra's  discharge 
was  motivated  by  his  dispute  with  Johnson  over  the 


1-  Utra  credibly  testified  that  while  working  for  Johnson 
he  had  a  savings  account  at  a  nearby  bank  and  made  deposits 
nearly  eveiy  week  into  this  account,  and  denied  he  asked 
Duane  Johnson  to  hold  any  of  his  wages  or  subsistence  for 
him  (R.  236-238).  Indeed,  Utra's  examination  of  Johnson's 
records  makes  it  higlily  unlikely  that  Utra  would  give  money 
to  Johnson  for  safekeeping  when  a  bank  was  available  (see 
supra,  pp.  5-6,  n.  7). 
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payment  of  wages  due  him  and  Utra's  attempt  to 
have  the  Union  intei-vene  in  his  behalf.  Accordingly, 
Utra's  dismissal  was  manifestly  in  violation  of  Sec- 
tion 8(a)(3)  and  (1)  of  the  Act.  N.L.R.B.  v. 
Texas  Independent  Oil  Co.,  232  F.  2d  447,  451  (C.A. 
9) ;  N.L.R.B.  v.  Symons  Manfacturing  Co.,  328  F.  2d 
835,  837  (C.A.  7).  See  N.L.R.B.  v.  U.S.  Divers 
Company,  308  F.  2d  899,  905  (C.A.  9). 

B.    Hoskins 

The  record  similarly  supports  the  Board's  finding 
that  the  discharge  of  Hoskins  was  also  the  result  of 
his  appeal  to  the  Union  for  assistance  in  a  salary  dis- 
pute with  Johnson.  Thus,  on  December  6,  Johnson 
delivered  an  ultimatum  to  the  painters  that  they 
would  be  deprived  of  all  overtime  work  unless  they 
agreed  to  work  overtime  at  time  and  a  half  instead 
of  doubletime,  as  the  collective  bargaining  agreement 
specified.  Johnson  then  circulated  a  paper  among 
the  employees  in  which  they  purported  to  relinquish 
their  rights  to  receive  doubletime  pay  and  requested 
them  to  sign  it.  Although  a  number  of  the  painters 
signed  this  "agreement,"  Hoskins  defied  Johnson  by 
telling  him  that  he  would  not  sign  ''the  damn  thing." 

On  the  following  day,  Hoskins  reported  to  the 
Union's  business  agent,  Gene  Crumley,  that  Johnson 
had  deliberately  refused  to  honor  the  terms  of  the 
collective  bargaining  agreement.  Crumley  visited 
the  job  site  several  days  later  and  warned  Johnson 
that  the  Union  would  not  tolerate  a  unilaterally  im- 
posed reduction  in  the  overtime  rate  specified  in  the 
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collective  bargaining  agreement.  Shortly  thereafter, 
Johnson  must  have  learned  that  it  was  Hoskins  who 
had  reported  his  contract  violations  to  the  Union. 
For,  according  to  uncontradicted  testimony,  Johnson 
assembled  the  employees  and  stated  that  one  of  them 
had  complained  to  the  Union  and  had  gotten  Johnson 
into  trouble  with  Gene  Crumley.  Johnson  left  no 
doubt  in  the  minds  of  the  employees  as  to  how  he 
would  deal  with  the  offender:  he  informed  the  em- 
ployees that  he  would  find  some  pretext  or  other  and 
dismiss  the  employee  in  question  forthwith.  Making 
it  clear  that  his  threat  of  dismissal  was  aimed  direct- 
ly at  Hoskins,  Johnson  singled  the  latter  out  on  two 
occasions  during  the  meeting  for  special  comment: 
first,  Johnson  looked  directly  at  Hoskins  and  said 
that  one  of  his  employees  had  "put  Gene  Crumley  on 
his  back";  then,  as  he  was  leaving  the  meeting,  just 
after  his  threat  to  dismiss  the  informant,  Johnson 
looked  at  Hoskins,  pointed  at  him  and  said,  ''I  want 
you  to  remember  that"  (supra,  p.  9). 

In  fulfillment  of  Johnson's  threat,  Foreman  Fred 
Schultz  laid  Hoskins  off  the  very  next  day,  on  clearly 
pretextual  grounds.  Thus,  according  to  uncontra- 
dicted testimony,  at  the  time  he  was  laid  off,  Hoskins 
was  told  by  Schultz  that  everyone  receiving  subsist- 
ence pay  was  being  laid  off.  However,  the  Com- 
pany's own  payroll  records  show  that  this  statement 
was  not  true  and  that  employees  drawing  subsistence 
pay  remained  on  respondent's  payroll  for  months 
after  Hoskin's  dismissal  (supra,  p.  9).  According- 
ly, it  was  well  within  the  Board's  discretion  to  find 
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that  Hoskin's  dismissal,  like  Utra's,  violated  Section 
8(a)  (3)  and  (1)  of  the  Act.    See  cases  supra,  p.  18. 

C.    The  Board's  reversal  of  the  Trial  Examiner 

As  noted  above,  the  Trial  Examiner  recommended 
that  the  8(a)  (3)  allegations  in  the  complaint  be  dis- 
missed on  the  grounds  that  the  testimony  of  Com- 
pany officials,  particularly  that  of  Foreman  Fred 
Schultz  and  Robert  Cleveland,  that  Hoskins  and  Utra 
had  been  dismissed  for  nondiscriminatory  reasons, 
was  credible.  The  record,  however,  fully  supports 
the  Board's  conclusion  that  the  testimony  of  Schultz 
and  Cleveland,  as  well  as  that  of  General  Manager 
Duane  Johnson, ^^  as  to  the  discharges  of  Hoskins  and 
Utra,  were  "so  grossly  confusing,  self  contradictory, 
equivocal,  evasive,  and  in  part  apparently  false,  as  to 
render  such  credibility  findings  wholly  insupportable" 
(R.  39).  Thus,  as  noted  above  (supra,  pp.  15-16), 
Johnson  and  Schultz  could  not  even  agree  upon  who 
had  laid  Utra  off,  much  less  the  reasons  for  his  lay- 
off. Johnson  testified  that  Utra  was  laid  off  by  him- 
self because  of  a  slowdown  in  outside  painting  work. 
On  the  other  hand,  Schultz  testified  that  he  had  laid 
off  Utra  because  of  the  latter's  poor  enameling  work. 
Schultz's  testimony  on  this  point  is  clearly  suspect 
because,  as  he  himself  acknowledged,  he  did  not  men- 
tion Utra's  allegedly  poor  work  to  him  when  he  laid 
Utra  off,  and  because  Utra,  who  was  not  laid  off  un- 
til January  25,  had  admittedly  completed  his  enam- 


"  For  complete  discussion  of  Johnson's  testimony  see  supra, 
pp.  15-17. 
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eling  work  in  the  early  or  middle  part  of  January. 
Moreover,  Hoskins  testified,  without  contradiction, 
that  at  the  time  of  his  layoff,  he  was  informed  by 
Foreman  Schultz  that  the  Company  was  laying  off 
everyone  who  was  drawing  subsistence;  the  Com- 
pany's own  records  (supra,  pp.  9,  19)  disclose  that 
Schultz's  explanation  for  Hoskins's  discharge  was 
without  foundation  in  fact.  Accordingly,  his  testi- 
mony relating  to  Hoskins's  dismissal  is  clearly  not 
worthy  of  being  credited.  Similarly,  the  discredited 
testimony  of  Schultz  and  Cleveland  that  no  acts  of 
unlawful  interference  occurred  at  the  December  6 
meeting  (see  R.  203-206,  222-224)  scarcely  supports 
the  Examiner's  recommendation  that  their  testimony 
relating  to  the  discharges  of  Utra  and  Hoskins  be  ac- 
cepted at  face  value.  For  ".  .  .  in  the  determination 
of  litigated  facts,  the  testimony  of  one  who  has  been 
found  unreliable  as  to  one  issue  may  properly  be  ac- 
corded little  weight  as  to  the  next."  N.L.R.B.  v. 
Pittsburgh  Steamship  Company,  337  U.S.  656,  659. 
It  is  true,  as  this  Court  has  noted,  that  matters  of 
credibility  are  generally  for  the  trier  of  fact. 
N.L.R.B.  V.  I.L.W.U.,  Local  10,  283  F.  2d  558,  562. 
But  this  does  not  mean  that  the  Board  must  "rubber 
stamp"  a  trial  examiner's  credibility  resolutions 
when  its  own  careful  analysis  of  the  record  discloses 
deficiencies  in  the  examiner's  analysis  which  "create 
doubts  with  respect  to  the  truthfulness  of  a  witness 
so  powerful  that  they  outweigh  any  evaluation  based 
on  demeanor."  N.L.R.B.  v.  Jackson  Maintenance 
Corp.,  283  F.  2d  569,  570  (C.A.  2).  As  we  have 
shown,  this  is  just  such  a  case  and  the  Board,  relying 
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on  the  entire  record,  including  the  discrepancies  and 
obvious  untruths  in  the  testimony  of  respondent's  wit- 
nesses, properly  overruled  the  Trial  Examiner  and 
found  the  discharges  to  have  been  discriminatorily 
motivated.  N.L.R.B.  v.  Jackson  Maintenance  Corp., 
supra;  N.L.R.B.  v.  Pacific  Intermountain  Express 
Co.,  228  F.  2d  170,  172-174  (C.A.  8),  cert,  denied, 
351  U.S.  952;  and  see  Utica  Observer-Dispatch,  Inc. 
V.  N.L.R.B.,  229  F.  2d  575,  577  (C.A.  2).  We  sub- 
mit that  the  Board's  findings  are  supported  by  sub- 
stantial evidence  on  the  record  considered  as  a  whole 
and,  accordingly,  that  they  are  entitled  to  affirmance 
on  review. 
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CONCLUSION 

For  the  reasons  stated,  it  is  respectfully  submitted 
that  a  decree  should  issue  enforcing  the  Board's  or- 
der in  full." 

Arnold  Ordman, 

General  Counsel, 

DOMINICK  L.  Manoli, 

Associate  General  Counsel, 

Marcel  Mallet-Prevost, 

Assistant  General  Counsel, 

Warren  M.  Davison, 
Harold  B.  Shore, 

Atto7'neys, 


National  Labor  Relations  Board. 


November  1966. 


"  Respondent  contended  before  the  Board  that  its  refusal 
to  ijay  the  ovei'time  rates  specified  in  the  collective-bargaining 
agreement  was  a  contractual  violation  redressable  in  the 
courts,  rather  than  an  unfair  labor  practice  under  the  juris- 
diction of  the  Board.  This  contention  is  wholly  without  merit. 
As  the  Examiner  noted  (R.  22),  "The  gravamen  of  this  case 
is  that  the  Company's  course  of  conduct  bypassed  the  certified 
collective  bargaining  representative  of  the  employees  and 
undermined  the  entire  statutory  relationship  between  the  em- 
ployees and  their  collective  bargaining  representative.  .  .  . 
The  purpose  of  this  proceeding  is  to  enforce  the  statutory 
mandate  to  bargain  collectively  and  it  is  only  incidental  that 
part  of  the  remedy  will  make  whole  employees  who  have  been 
deprived  of  wages  by  the  Company's  [violation  of  the  con- 
tract]." It  is,  of  course,  well  settled  that  the  existence  of 
other  tribunals  which  might  be  able  to  hear  the  case  and 
aflford  relief  to  the  parties  in  no  way  aff"ects  the  exclusive 
jurisdiction  of  the  Board  to  remedy  unfair  labor  practices,  as 
such.  Section  10(a)  of  the  Act;  Local  174,  Teamsters,  etc.  V. 
Lucas  Flour  Co.,  369  U.S.  95,  101,  note  9;  Garner  v.  Team- 
sters, etc.,  346  U.S.  485,  489-491.  And  see  Smith  V.  Evening 
News  Assn.,  371  U.S.  195,  197. 
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Certificate 

The  undersigned  certifies  that  he  has  examined 
the  provisions  of  Rules  18  and  19  of  this  Court,  and 
in  his  opinion  the  tendered  brief  conforms  to  all  re- 
quirements. 


Marcel  Mallet-Prevost 

Assistant  General  Counsel 

National  Labor  Relations  Board 
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APPENDIX  A 

The  relevant  provisions  of  the  National  Labor  Re- 
lations Act,  as  amended  (61  Stat.  136,  73  Stat.  519, 
29  U.S.C.,  Sees.  151,  et  seq.)  are  as  follows: 

Rights  of  Employees 

Sec.  7.  Employees  shall  have  the  right  to  self-or- 
ganization, to  form,  join,  or  assist  labor  organiza- 
tions, to  bargain  collectively  through  representatives 
of  their  own  choosing,  and  to  engage  in  other  con- 
certed activities  for  the  purpose  of  collective  bargain- 
ing or  other  mutual  aid  or  protection,  and  shall  also 
have  the  right  to  refrain  from  any  or  all  of  such 
activities  except  to  the  extent  that  such  right  may 
be  affected  by  an  agreement  requiring  membership 
in  a  labor  organization  as  a  condition  of  employment 
as  authorized  in  section  8  (a)   (3). 

Unfair  Labor  Practices 

Sec.  8  (a)  It  shall  be  an  unfair  labor  practice  for 
an  employer — 

(1)  to  interfere  with,  restrain,  or  coerce  em- 
ployees in  the  exercise  of  the  rights  guaranteed 
in  section  7; 

i|*  I*  *»•  t* 

(3)  by  discrimination  in  regard  to  hire  or 
tenure  of  employment  or  any  term  or  condition 
of  employment  to  encourage  or  discourage  mem- 
bership in  any  labor  organization 
*         *         *         * 

(5)  to  refuse  to  bargain  collectively  with  the 
representatives  of  his  employees,  subject  to  the 
provisions  of  section  9  (a). 
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Representatives  and  Elections 

Sec.  9  (a)  Representatives  designated  or  selected 
for  the  purposes  of  collective  bargaining  by  the  ma- 
jority of  the  employees  in  a  unit  appropriate  for  such 
purposes,  shall  be  the  exclusive  representatives  of  all 
the  employees  in  such  unit  for  the  purposes  of  collec- 
tive bargaining  in  respect  to  rates  of  pay,  wages, 
hours  of  employment,  or  other  conditions  of  employ- 
ment: 

I"  "P  "F  T" 

Prevention  of  Unfair  Labor  Practices 

Sec.  10  (a)  The  Board  is  empowered,  as  herein* 
after  provided,  to  prevent  any  person  from  engaging 
in  any  unfair  labor  practice  (listed  in  section  8)  af- 
fecting commerce.  This  power  shall  not  be  affected 
by  any  other  means  of  adjustment  or  prevention  that 
has  been  or  may  be  established  by  agreement,  law, 

or  otherwise:  *  *  * 

*         *         *         * 

(e)  The  Board  shall  have  power  to  petition  any 
court  of  appeals  of  the  United  States,  .  .  .  within  any 
circuit  .  .  .  wherein  the  unfair  labor  practice  in  ques- 
tion occurred  or  wherein  such  person  resides  or 
transacts  business,  for  the  enforcement  of  such  order 
and  for  appropriate  temporary  relief  or  restraining 
order,  and  shall  file  in  the  court  the  record  in  the  pro- 
ceedings, as  provided  in  section  2112  of  title  28, 
United  States  Code.  Upon  the  filing  of  such  petition, 
the  court  shall  cause  notice  thereof  to  be  served  upon 
such  person,  and  thereupon  shall  have  jurisdiction  of 
the  proceeding  and  of  the  question  determined  there- 
in, and  shall  have  power  to  grant  such  temporary  re- 
lief or  restraining  order  as  it  deems  just  and  proper, 
and  to  make  and  enter  a  decree  enforcing,  modifying. 
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and  enforcing  as  so  modified,  or  setting  aside  in 
whole  or  in  part  the  order  of  the  Board.  No  objec- 
tion that  has  not  been  urged  before  the  Board,  its 
member,  agent,  or  agency,  shall  be  considered  by  the 
court,  unless  the  failure  or  neglect  to  urge  such  ob- 
jection shall  be  excused  because  of  extraordinary  cir- 
cumstances. The  findings  of  the  Board  with  respect 
to  questions  of  fact  if  supported  by  substantial  evi- 
dence on  the  record  considered  as  a  whole  shall  be 
conclusive.  .  .  .  Upon  the  filing  of  the  record  with 
it,  the  jurisdiction  of  the  court  shall  be  exclusive  and 
its  judgment  and  decree  shall  be  final,  except  that 
the  same  shall  be  subject  to  review  by  the  .  .  .  Su- 
preme Court  of  the  United  States  upon  writ  of  cer- 
tiorari or  certification  as  provided  in  section  1254  of 
title  28. 
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APPENDIX  B 

Pursuant  to  Rule  18(f)  of  the  Rules  of  the  Court 
GENERAL  COUNSEL'S  EXHIBITS 
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UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


ALBERTO  GONZALES  BARQUERA,  JR., 

Petitioner- Appellant, 
vs.  )     No.  21035 

THE  PEOPLE  OF  THE  STATE  OF  CALIFORNIA, 

Respondents -Appellees, 


APPELLEE'S  BRIEF 


JURISDICTION 


The  jurisdiction  of  the  United  States  District 
Court  to  entertain  appellant's  application  for  a  writ  of 
habeas  corpus  was  conferred  by  Title  28,  United  States  Code 
section  224l.   The  jurisdiction  of  this  Court  is  conferred 
by  Title  28,  United  States  Code  section  2253,  which  makes  a 
final  order  in  a  habeas  corpus  proceeding  reviewable  in  the 
Court  of  Appeals  when,  as  in  this  case,  a  certificate  of 
probable  cause  has  issued. 

STATEMENT  OF  THE  CASE 

A.   Proceedings  in  the  State  Courts. 

On  July  10,  1961,  a  judgment  of  conviction  was 
entered  against  petitioner  for  the  crimes  of  sale  and 
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conspiracy  to  sell  narcotics.   On  July  11,  1961,  a  separate 
judgment  of  conviction  was  entered  against  petitioner  for 
the  crime  of  possession  of  a  narcotic.   Petitioner  appealed 
both  convictions,  and  both  of  the  convictions  were  affirmed. 
See  People  v.  Barquera,  207  Cal.App.2d  725  and  People  v. 
Barquera,  208  Cal.App.2d  104. 

In  December  of  1964,  petitioner  filed  in  the 
California  Supreme  Court  an  application  for  a  writ  of  habeas 
corpus.   The  grounds  set  forth  by  petitioner  as  a  basis  for 
relief  were  substantially  similar  to  those  set  forth  in  the 
instant  proceeding  with  the  exception  of  the  charge  of  police 
brutality  which  has  been  omitted.   The  California  Supreme 
Court  denied  this  petition  without  opinion.   A  copy  of  this 
petition  is  attached  as  "Appendix  A." 

B.   Proceedings  in  the  Federal  Courts. 

In  May  of  1965,  appellant  filed  an  application  for 
a  writ  of  habeas  corpus  in  the  United  States  District  Court 
for  the  Northern  District  of  California  ( CT  26),   Judge 
Sweigert  of  that  Court  denied  the  petition  for  writ  of  habeas 
corpus  on  December  20,  I965  ( CT  37).   On  April  22,  I966,  an 
order  was  issued  granting  appellant's  application  for  a 
certificate  of  probable  cause  and  allowing  appellant  to 
appeal  in  forma  pauperis  ( CT  43). 
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SUMMARY  OF  APPELLEE'S  ARGUMENT 

A.  The  July  10,  I96I,  conviction 

1.  The  question  of  sufficiency  of  the 
evidence  should  be  disregarded  in  this  proceeding. 

2.  The  question  of  competency  of  counsel 
should  be  disregarded  in  this  proceeding. 

3.  Appellant  is  precluded  from  raising  the 
question  of  advice  as  to  constitutional  rights  in  relation 
to  alleged  extra-judicial  statements. 

4.  Appellant's  contention  that  he  was 
improperly  denied  the  right  of  discovery  during  the  pre- 
liminary hearing  does  not  raise  a  federal  issue. 

B.  The  July  11,  I96I,  conviction 

The  appellant  is  entitled  to  no  relief  under 

the  doctrine  of  McNally  v.  Hill,  293  U.S.  13I  (193^). 

ARGUMENT 

A.   THE  JULY  10,  I96I,  CONVICTIONS 

I.   THE  QUESTION  OP  SUFFICIENCY 
OF  THE  EVIDENCE  SHOULD  BE 
DISREGARDED  IN  THIS  PROCEEDING. 

Appellant  complains  that  the  evidence  was  insuf- 
ficient to  support  the  verdict.   He  apparently  is  arguing, 
as  he  did  on  appeal,  that  there  was  a  gap  in  the  chain  of 
possession  of  the  heroin  introduced  at  the  trial.   The 
facts  set  forth  below,  as  discussed  in  the  California 
District  Court's  opinion,  refute  appellant's  contention. 
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People's  Exhibit  One  was  not  received  into  evidence 
As  to  Exhibits  Two  through  Five,  however,  a  chain  of  pos- 
session was  clearly  established.   The  police  agent  who  pur- 
chased the  heroin  from  appellant  turned  the  heroin  stored  in 
balloons  over  to  a  chemist  in  sealed  envelopes.   The  chemist 
opened  the  envelopes  and  determined  that  each  balloon 
contained  heroin.   The  chemist  thereupon  stored  the  heroin  in 
vials,  placed  the  vials  in  the  envelopes,  resealed  the 
envelopes  and  stored  them  in  a  safe  of  the  California  State 
Building  in  Los  Angeles  where  they  remained  until  the 
preliminary  hearing.   At  the  conclusion  of  the  preliminary 
hearing,  the  heroin  stored  in  plastic  vials  was  received  by 
the  municipal  court.   The  chemist  did  not  see  the  exhibits 
again  until  he  testified  at  the  trial. 

During  the  chemist's  testimony  at  the  trial,  it 
became  apparent  that  the  vial  from  the  envelope  of  Exhibit 
One  had  been  misplaced  into  the  envelope  of  Exhibit  Pour, 
which  at  the  time  of  trial  contained  two  vials  rather  than 
one.   Since  the  chemist  testified  that  each  vial  contained 
heroin,  the  California  District  Court  of  Appeal  correctly 
held  that  any  mix-up  of  the  fungible  powder  itself  could 
not  have  prejudiced  appellant.   The  court  further  held  that 
the  prosecution  had  reasonably  established  a  continuous 
chain  of  custody  from  the  date  the  contraband  was  received 
from  appellant  until  its  admission  into  evidence  at  trial. 
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See  People  v,  Barquera,  208  Cal.App,2d  104  (1962). 

Appellant  also  complains  that  his  conviction  of 
conspiracy  to  sell  narcotics  was  not  proved.   The  record 
flatly  disputes  this  contention.   Relevant  portions  of  the 
trial  transcript  are  attached  as  "Appendix  B, "   Appellant 
was  charged  as  taking  part  in  three  overt  acts  establishing 
the  conspiracy^  number  three^  number  six  and  number  seven. 
With  respect  to  overt  act  number  three^  agent  Cota  testified 
that  he  met  appellant's  co-defendant  Gomez  on  March  3,  I96I 
(RT  146).   Agent  Cota  asked  Gomez  to  obtain  some  heroin 
(RT  146-147)  and  Gomez  said  that  he  could  get  a  quarter- 
ounce,  but  that  Cota  would  have  to  wait  for  appellant  ( RT 
147) .   Appellant  appeared  shortly  thereafter  and  engaged  in 
a  conversation  with  Gomez.   During  this  conversation 
appellant  was  looking  at  Agent  Cota  who  was  waiting  in  a 
nearby  car  ( RT  l47-l48).   Ultimately  Cota  gave  appellant 
seventy  dollars  to  purchase  heroin,  which  appellant  did. 
The  evidence  with  respect  to  overt  acts  six  and  seven  is 
similar  to  the  foregoing  ( RT  175-177)-   Obviously,  then, 
appellant's  charge  that  the  conspiracy  was  not  proved  is 
sham. 

Moreover,  in  order  for  habeas  corpus  to  lie  in 
respect  to  sufficiency  of  the  evidence,  there  must  be  an 
utter  lack  of  evidence  which  would  render  the  conviction  a 
violation  of  due  process.   Buchanan  v.  McGee,  29O  P. 2d  711 
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(9th  Clr.  1961),   This  is  hardly  the  present  case. 

II.   THE  Q,UESTION  OP  COMPETENCY 
OP  COUNSEL  SHOULD  BE  DIS- 
REGARDED IN  THIS  PROCEEDING. 

Appellant  urges  that  his  counsel  was  ineffective. 

He  does  not  point  to  one  fact  upon  which  this  assertion  is 

basedj  and  this  allegation  was  not  raised  on  appeal. 

Appellee  assumes  that  appellant  is  urging  that  he  should 

not  have  been  tried  jointly  with  the  co-defendants  for  this 

argument  was  made  in  his  petition  to  the  California  Supreme 

Court,  although  in  that  court,  as  in  the  instant  case,  no 

facts  were  alleged  in  respect  to  effectiveness  of  counsel 

upon  which  appellant  would  have  his  conviction  overturned. 

Under  California  law  a   joint  trial  was  proper,  as  the 

crimes  charged  generally  involved  the  same  defendants  and 

the  commission  of  each  crime  involved  common  elements. 

People  V.  Chapman,  52  Cal.2d  95  (1959). 

In  asserting  this  position  appellant  stated  the 

following: 

"While  it  will  be  conceded  that  as  whole  [sic] 

defense  counsel  defended  the  case  rather  well,  she 

grossly  erred  in  allowing  petitioner  to  be  tried 

jointly  when  the  various  counts  of  the  information 

charged  distinct  and  separate  offenses  not  related 

to  one  another  in  any  way  or  form. " 

Since  appellant  has  failed  to  allege  any  facts  to  support  his 
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contention  that  he  was  denied  effective  aid  of  counsel 
because  of  the  Joint  trial  In  the  State  courts^  he  has 
failed  to  exhaust  available  California  remedies  and  should 
be  precluded  from  raising  this  Issue  In  the  Federal  courts. 
Conway  v.  Wilson,  Civil  No.  20470  (9th  Clr.  October  28, 
1966). 

In  any  event,  there  Is  no  merit  to  this  conten- 
tion of  appellant.   The  question  of  the  competency  of 
counsel  Is  not  reviewable  on  habeas  corpus  proceedings  In 
the  absence  of  such  a  showing  of  Incompetence  as  to  make  the 
trial  a  farce  or  a  mockery  of  justice.   Palaklko  v.  Harper, 
209  P. 2d  75  (9th  Clr.  1953).   Hurst  v.  California, 
211  P.Supp.  387  (N.D.  Cal.  N.D.  I962).   That  appellant's 
trial  was  not  a  farce  or  mockery  of  justice  Is  apparent  from 
his  concession  that  defense  counsel  presented  his  case  rather 
well . 

III.   APPELLANT  IS  PRECLUDED  PROM 

RAISING  THE  QUESTION  OP  ADVICE 
AS  TO  CONSTITUTIONAL  RIGHTS  IN 
RELATION  TO  ALLEGED  EXTRA- 
JUDICIAL STATEMENTS. 

Appellant  alleges  that  certain  statements  made  by 
him  which  were  received  into  evidence  were  taken  in  viola- 
tion of  his  constitutional  rights.   This  argument  is 
primarily  based  upon  Escobedo  v.  Illinois,  378  U.S.  478 
(1964).   Appellant's  trial  occurred  in  196I.   Inasmuch  as 
the  doctrine  of  Escobedo  does  not  apply  to  cases  in  which 
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the  trial  began  prior  to  June  22,  1964,  there  is  no  merit 
to  appellant's  claim  that  he  was  not  advised  in  accordance 
with  the  doctrine  of  Escobedo.   Johnson  v.  New  Jersey,  384 

U.S.  719  (1966). 

IV.   APPELLANT'S  CONTENTION  THAT 
HE  WAS  IMPROPERLY  DENIED  THE 
RIGHT  OP  DISCOVERY  DURING  THE 
PRELIMINARY  HEARING  DOES  NOT 
RAISE  A  FEDERAL  ISSUE. 

Appellant  complains  that  the  magistrate  at  the 
preliminary  hearing  improperly  denied  defense  counsel's 
motion  that  all  notes  utilized  by  the  undercover  agent  be 
made  available  to  the  defendants.   Significantly,  these 
notes  were  made  available  at  trial  where  they  proved  to  be 
of  little  or  no  value  for  impeachment,  the  only  purpose 
for  which  they  could  be  used.   See  People  v.  Barquera, 
208  Cal.App.2d  104  (1962).   For  this  reason,  appellee 
submits  that  the  denial  of  the  motion  for  discovery  at  the 
preliminary  hearing  raises  no  federal  question.   Further, 
even  if  it  be  assumed  that  a  federal  right  is  involved, 
the  fact  that  the  notes  were  made  available  at  trial 
indicates  compliance  with  the  federal  rule.   Jencks  v. 
United  States,  353  U.S.  657  (1957). 

B.   THE  JULY  11,  1961,  CONVICTION 

THE  APPELLANT  IS  ENTITLED  TO  NO 
RELIEF  UNDER  THE  DOCTRINE  OF 
McNALLY  V.  HILL. 

The  District  Court  did  not  consider  the  contentions 
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urged  in  respect  to  the  July  11,  I96I,  conviction  since 
appellant's  attack  on   his  first  conviction  for  which  he  is 
also  confined  was  without  merit.   Appellee  submits  that 
this  determination  of  the  District  Court  was  correct. 
McNally  v.  Hill,  293  U.S.  131  (193^).   Nevertheless,  appellee 
will  briefly  discuss  appellant's  arguments  as  they  relate  to 
the  later  conviction.   Appellant  first  contends  that  he  was 
the  victim  of  an  unlawful  search  and  seizure.   Secondly,  he 
argues  that  the  submission  of  the  case  on  the  transcript  of 
the  preliminary  hearing  was  improper. 

The  following  facts,  as  set  forth  in  People  v. 
Barquera,  207  Cal.App.2d  725  (1962),  were  personally  known 
to  the  arresting  officers  at  the  time  of  appellant's  arrest: 

1.  That  appellant  had  been  associating  with 
persons  connected  with  the  narcotics 
traffic; 

2.  That  appellant  had  suffered  two  prior 
narcotics  convictions; 

3-   That  a  police  department  from  another 
state  had  indicated  that  appellant  was 
in  the  narcotics  traffic; 

4.  That  appellant  began  to  run  and  appeared  to 
throw  something  in  his  mouth  when  the 
officers  identified  themselves;  and 

5.  That  appellant  dropped  two  objects. 
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Clearly,  the  foregoing  facts  were  sufficient  to  establish 
probable  cause  for  appellant's  arrest,  and  the  search 
incidental  to  this  arrest  was  legal.   Williams  v.  United 
States,  273  F.2d  78I  (9th  Cir.  I96O,  cert,  den.  362  U.S. 
951);  see  also.  Beck  v.  Ohio,  379  U.S.  89  (1964). 

With  reference  to  the  submission  of  the  case  on 
the  basis  of  the  transcript  of  the  preliminary  hearing, 
appellant  himself  admits  that  he  agreed  to  such  a  procedure 
and  objected  in  no  way.   Hence,  there  is  no  constitutional 
Infirmity  involved.   Wilson  v.  Gray,  345  P. 2d  282  (9th  Cir. 
1965). 

CONCLUSION 

For  the  reasons  stated  above,  it  is  respectfully 
submitted  that  the  order  of  the  District  Court  denying 
appellant's  petition  for  the  writ  of  habeas  corpus  should 
be  affirmed. 

Dated  November  23,  I966. 

THOMAS  C.  LYNCH,  Attorney  General 
of  the  State  of  California 

ROBERT  R.  GRANUCCI 

Deputy  Attorney  General 


MICHAEL  BUZZELL 

Deputy  Attorney  General 


Attorneys  for  Appellee 
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CERTIFICATE  OF  COUNSEL 

I  certify  that  in  connection  with  the  preparation 

of  this  brief,  I  have  examined  Rules  l8  and  19  of  the  United 

States  Court  of  Appeals  for  the  Ninth  Circuit  and  that,  in 

my  opinion,  this  brief  is  in  full  compliance  with  these  rules, 

Dated:   November  23,  I966. 


MICHAEL  BUZZ ELL 
Deputy  Attorney  General 
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PETITIOil   FOR  A  _  WRIT  OF  Hftrf}iJ\S,.C0RPy3 
Persuant  to  Section  1473  of  the  Penal  Code.. 

TO;     The  Honorable  Roger  J.   Traynor,   as  Chief  Justice  of  the 

California  State  Supreme  Court,   and  the   Asrsociste  Justices. 

The  petition  of  Alberto  Gonzales  Barquera  Jr.   at  present 
confined  and   restrained  of  his  liberties  by  the'  respondent  Warden 
by  virtue  of  Jud.2;ments  of  conviction  ivhich  are  as  it  will  be  shown 
at  infra   void  and  without  any , effect  in  L^^w  rnd    force  respectfully 
shov/s  0  3  follov7s: 

(  .  GEt.EKAL  STATEMENT,.        »  . 

The   District  Attorney  of  the  County  of  Los  An/i;cles,   by  infor- 
.nation  No.   2923^0  duly   filed   in  the  California  State  Superior 
Court,   on  January  ^1,   1961  charged  your  petitioner  with  a   vio- . 
lation  of  Sec.   11500  of  the  California   Health  and  Safety  Code, 
to  wit:    Possession  of  a  Narcotic,   i.e.,    "Heroin",   and   further 


v.'.i '^h  ci   praviouG   VAcl'^tiori  of  Zbc*    L.lpO.O  oT   ^113  Colirornir.   Iloolth 
fij.d   Snfcuy  Codo,      Ul.    ViV    folio   3'^    -   i>9» 

Fur'ohfir,    the   Districl;   f\ttovney  of  Los   An^e'ler,  County,    filed 
on  Mny  3rd:    I96I,    in  the   Lo3   An^^ilcG  County  P^wperior  Court,    j.nfor- 
.•nntion  i;o.    297919 j   Ch.-^rgirif^   in   its  6  counts,    the    following-;  offenses: 
Count   T   ono   ^.?^lvf^dor  M.    Gomez  r^nd   Frnnciaco   Lopez,   v;ith;  viol?5tion 

of  Sec.    11501  of  the  California  Health  rtnd   L^ofety  Code. 
Count   II  one   .ic'^lv.-idor  K^   Gomez  and   lUiT.oberto  Gorasz,   vjith  violation    *" 

of  Sec.    11501  of  the  California   Health   -.^nd   S.'^fsty  Code, 
Count   III  one   Salvj-dor  M.    Gome?,  pnd   Alberto    (IColo)    Bsrquera   Jr., 

with   violation  of  Sec,    II5OI  of  the  Califom^\i    (Isolth  and 

Safety  Code^ 
Count  IV  one   Salvador  M.   Goine/i  and   Vera  Caballero,  with  violation 

of  Sec.    11501   of  the  California  Health  and  Safety  Code. 

0 

Count  V  one  Salvsdor  M.  Go.nea  and  Alberto  Barquei^a  Jr,,  v;ith  vio-   ^ 
lotion  of  Sec.  II5OI  of  the  California  Health  fiiid  Safety  Code. 

Count  VI  v;ith  seven  (7)  overt  acts  of  Conspiracy  to  violate  See;. 

11501  of  the  Health  and  Safety  Code,  in  violation  of  Sec,  13^' 
Penal  Code. 

ft 

Sifjnificantly  enough  the  third,  sixth  end   seventh  overt  acts 
of  the  6th  count  of  the  information  merely  states: 
Overt  act  no.  3  "That  on  March  3*  1961  defendants  Alberto  Barquora 

Jr.,  and  Salvador  M.  Gomez,  did  meet  and  had  a  con- 
versation /'and  the 
Overt  pct  no.  6  "That  on  March  21,  1961,  defendants  Alberto  Barquara 

Jr.,  and  Salvador  M,  Gomes,  did  meet  and  had  a  con- 
versation" while 


'Ta^t   on  M?rcVi  .^l ,  J.^o''- ,  clefciKlAntn  A.Voerno  B<-:irqiior 
Jr^,  and  f^alv;idor  M.  Ooinas,  did  lesva  the  700th 
Block  of  East  l?th  St,    in  o  ^iotor  vehicle  and  re- 
turned in  tfis  vehicle  to-"CGthGr,  15  mifiutes  later.  * 
5n;l  said  information  further  chor:;',eG  ns  i/itb  n^rards  to  your  peti- 
tioner with  a  previous  felony  conviction  for  vio^.atini^  See-  II5OQ 
of  the  GalifoiTii£i  Health  and  Safety  CodCo   CI.  Tr.  folio  1  -  1^. 

On  the  possession  charge,  Sec-.  11500  Health  a^id  Safety  Code, 
the  record  at  Cl-  Tr,  folio  60,  sho'ws  that  by  stipulation,  a  jury 
trial  was  waived  and  the  cause  submitted  to  the  Court,  (Superior 
Court  of  the  County  of  Los  Angeles,  D-apt.  110,  thereof,  the  Kou. 
Joseph  L.  Call,  J.P*)  upon  the  I'lunicipal  Court  transcrir>.tion  infor- 
.-nation  Uo,   29^5^0, 

V/hile  on  information  Mo.  ?.97919j  the  caune  was  brought  to  trial 
in  the  California  State  Superior  Court,  Dept.  110  thereof,  the  Hon. 
Joseph  Lo  Call,  J.P,,  a  jury  trial  was  llkev.'ise  v/aived,  and  defen- 
dants found  guilty  as  charged  by  the  Court.  Cl.  Tr.  . 

Sentences  of  confinement  in  Ttate  Prison  for  terms  as  prer.~  ' 
cribcd  by  law,  v;ers  duly  imposed,  to  run  concurrent  v;ith  any  other 
sentences,  Cl.  Tr.  folios  14  on  information  Uo .    297919  and  Cl.  Tr. 
folio  67  on  information  Ko«  2925^0. 

liotices  of  Appeal  to  the  California  District  Court  of  Apj)eals, 
Second  Appellate  District  were  duly  filed,  and  on  September  20,  I96: 
in  Case  Wo,  7923 j  the  possession  chav-ge^  that  Court,  affirmed  the 
Jud^jment  of  Conviction,  as  it  also  did  in  Case  tio.  7922,  on  October 
1,  1962,  the  sales  and  conspiracy  charges.  • 


wr.3   the  corivi.v':.i'jn'j  not3'jkod  collrjtercJ.y  ia   ^aiy  Court  of   thy  United 
3t.;)tos   or  CijlifOi-air;   Juri «d xc-t5.on  , 

vSince   t>iis  patiticn  alla^^es   the   in  validity  of  both  judi^iiierit  of 
conviction,   aJ.thcugh  separate   and   distinct .    ya-..  closely  related,   we' 
shall  deal  v,ith  our  narrativG  of  the  facts  f.nd   arf.unients   in  l.nvi  in 
that  order. 
A.        Tha   foots   concerning  information   No,    2925oO. 

liy  stipulr'^tion  v;ith  defsnss  Coiir.sel,    it  wns   introduced   in  the 
rocord  of  the   Frsliminary  hearinf^j    (the   tn^vter  wr-fs   submitted  to   tho 
sSuperior  Court  on   th.:it   transcript)   that  one  V/.   G.   Penpr^se,   is  a 
qualified   forensic   expert,    employed   by  the  Los  Angeles  Folico  Dop-rc- 
ment,    and  that  the   evidence    introduced   in   Court   is  heroin.      T.K.   2:1: 
3:13.     Since   at  no  time  did  the  defense ' challenge  this   fact,   we  need 
not  be   concerned  with   it. 

H.   J.   Virgins    testifying;;  for  the  prosecution,    testified  as     .. 
follows :  * 

That  he  is  r*   police  serj^esnt   for   the  City  of  Los  .Angeles,   attacl^ 
to  the   Barcotic   Division,   T.H.   4:2^!.  ~   26,   that  on  January  3,   19^1,- 
he  arrested   the   petitioner,   T.R.    5:5  -  ^:   at  5444  Hur.tinp;  Drive, 
r.H.    5:12,   that  prior  to   SM.ch  arrest  he  h?d   r=cf:'e   knowledge  concern- 
ing the  defendant,    T.R.   5:20  -   21,   hsving  investigated  your  petit- 
ioner for  approximately  tv*o   years,   hovinf^  known  him  to  be    in  com-' 
pany  v/ith  rriany  lar^ie-tlme  narcotic  peddlers.     T.R.   6:5  -   ^*     Defense 
Ilonnsel's   objection   to  this   line   of  questioninfi   is    overruled  by   the 
Court,   T.R.   6:9  -   11,    and  the  witness   continues  by  naniins  one  Sabas 


£{.• 


Aofjdo.nn,   ova   Salviidor  Gcities;  '^nd    goBs   in   detail  jiy   to  thc-^e 
in.uT'r.  criminal  flctivivie??   4vad   rsoor-fi   T.R.    6:12  -   7:5   in\d   ylso 
tii3t  bG   had   ^    letter   froni   tha   £1   Par-    (Tc:-:ns)    I'olicc    Depsrt^aonc , 
••.diich  euspectsd   thst  petitioner  wns   en<^a'3ed   in   -  -    ~  T.R.   7:5   -   7 
.■jnd    that  prior  to   the  Janij-n-y  3,    19^1,   arreyt,    he  checked   potitioi.eK  • 
rocox'd  more   than   once,   and   that  petitioner  had    two  prioi-  narcotic 
convictions.,    and   that  he    talked   v'ith  Irim   concernin<',  his   n?rcotic 
.activities,   T.R.    9:3   -   15,    that   iinrrisdiately  prior   to  hi?   cirresc  on 
Jaiiuary  3>    19ol,   hs  first  obserived  t!:S  defendant's  car  parked   in 
the   vicinity  of  Ord   and  MewhigJi,   that   ha  drove  around  the   block, 
v/hcr-e   he  observed   petitioner   talking  to  a   p'^i-scn   that  hs  knows   as 
Toir.%   Bu.otos,   v.'ho  v/as   convicted   of  narcotics,  and   is    eelling  nar- 
cotics on  the  street,   that  ten  minutes  later,    petitioner  v/ent  b?  ck 
to  his  car  and   drove   to   5Ki<.k  Muntinj^  Drive,   v/here   he  parked  his 
car  in   the   rear  of  that  address  and  v;cnt  to   a    storeroo:a  underneath 
the  housa  next  door,   T.R.    9:1^   -   10:4,    that  he   observed   petitioner 
putting  his  hand  and  shoulder  and   part  of  his  hesd  in   the    store- 
room,  then    ^oing  into   the  house,    staying  there   for  about   10  -  15 
niirv.teoi    c-ctp   Ovt  ^.^[ain.    rnd  v/?nt  dTrectlv  to  the    sf'oreroom  ag'ain. 
at  v.'hioh  tine,   the  witness  and   his  partner,    called  him  by  his  nick- 
name of  "Nolo",   T.R.   10:5   -   16,    that  as  his   partner  called  him  by 
name,-  the  defendant  threw  somethinf^  toward  his  mouth,   and  as  he 
did   so   tv;o  objects  fell   to  the  ground   directly  at  his   feet,  and 
that  then  the  defendant  turned  and  ran,   tripped  on   so.t.s    stairs,   and 
as   he   fell,    the  witnesn   and  his  partner  seized   him-      T.R.    10:17  -  23. 

That  hs  had   a   conversation  with  petitioner,   at  which  were 
present  his  partner  Sgt,   Cumning,   and  v/hile  arrested   petitioner 
allefjedly   admitted   ov/nership  of  the    stuff;    (i.e.,   Narcotics)   T.R. 
12:9  -   16,   that  they  took  him  to   the   Receiving  Hospital  to  have 


th2   -ukJJA\c6   :jj;.-on''^'-'i"*^  ^-P^      Y.R.    1^:1?  -   19 ,      On   cross   exanii- 
an'wlon,    th?  'witnjGS  tc?stiii^"i    that   he  did   not  l-nvc  o\i   ar/r-Dsb  v;.9r ;:•:., n'o 
for.  hi:n,    T.F.    13:"'-??   f^or   a  v;t'rrar.t  to   searcVi   ths  house,    and 
"Did   anybody   search   the   housa.    to  you-'   know  led  (^;8?" 
•'In'o,   W'?    Gtr^rted    to,    but   changed   our  minds." 
>'Ilow  fc>r  did   you   start? 

"V.'e   got  3s   far  ai-   the   bathroom,    and  vie  found   other  ballons 
similar  to   these,  messuring  .soppris   ~   -  -  T.R,   13:20  -  26.   r^nd 
"After  wG   arrested  the  defendant j   ve   took   him   to  the    living 
room  flnd   thon   into  the   bedroom,     U'e  sat  bin  dovcn   in  the  beo- 
rooriij  v/here  we   started   to  males  the   search o     V/e  did   tnake   tho 
search.,   and    then   raturned   hira  by  the  same  method   f^'^ins;  throu/jl 
the  bedroom,   to  the  livin?;  rooni  ^^nd  outside.     V»'c  had  no   search 
vrarrant..    T.R.   14:15  -  20.  , 
and : 

Q,    "You  didn't  find    any  narcotics   in   the  house,   did   you? 

A.   iv'o,   ma 'am. 

Q.   You  vjent   in  there   to   3-ook  for  narcotics,   didn't  you?        .    "" 

A.   Principally,   yes. 

Q.   Did   you  i;o   over  to  the    --torercom  and^  look  through   it? 

A.   Yes  in?i»£un.      T,R.    15:5  -   U- 
and: 

".You  say  you.  ha'?e  knov/n  this  defendant  for  two  years.   Did 

you  ever  talk  to  him  any  time  during  that  two  years? 

"Yes  ma  »ain. 

"Did  he  know  who  you  v/ere? 

"Ves. 

"Did  you  ever  place  him  under  arrest  during  that  tv70  years? 

"No,  just  stopped  hi.  for  questionir";  on  three  or  four  occ- 


!rd: 


"0..   thocj:^   ■■^vrQ^  or  ^o.iv   ocrrs Jio-'s.    did  you   i^lso  search  tuni 
tho;-.fi   t:-.;n6  3,    too"? 

"Did    yoT3  hs, '/e  a   v.-arrsnt  on   p.uy   one  of  those  occasions''? 

"No/' 

"Or;  none   of  those  occosions  did   you.   find    c:ny  narcoticif*'?        * 

"u'o."     T,R.    17:25  "   l^:16c 

■'The   reason  you   called   for  Nolo   to   stop  v;33  because   you 
vianted  to  sesrch  h±pi^   didn't  you"? 

"I  wanted   to  knoxv  wetliar  he  hsa   any  narcotics   in  his   parson.'' 
ToR«    21:8'   -11. 

<^''Iv5n't  it  a  matter  of  fact   that  this  nu;n  was  kicked  badly 
up  and  dov/n  his  le^s,   and  his  mouth  bsaten  until  he  was 
swollen   quite  badly  at  the   time    these  pictures  Vvera   taken"? 
'•Ko  ma'am.      He  v/as   taken  to  the  Heceivin^^  Hospital.     He  h^id 
a   contusion  on   one  knee,   v\tiich  vjas   slight,   -   -   -  T*R<.   23:25   - 
24:5.  '  ■    .     . 


"Counsel,  we  had  no  reason  to   search  the  storeroom,    in  my 
opinion*     T.R.   45:1  -   2. 

This  information   charges   five   count-;   of  viol-ntion   of  Sec.    11501 
of  the  Health   and   Safety  Code,   and  one   count  of  conspiracy   in  vio- 
I'tition   of  Sec.   l-:^2   P.O.,    the  Sixth  count  oC  the  infonr.ation .     Since 
in  addition  to   the   conspiracy  count,   the  infoiT^ation   deals  with 
your  petitioner  only  in  counts  three  snd  five,   petitioner  shall 


1 


onfin:;;   h:V(!.v£;1.0  ^u'ly  to  :'n   ■svidzaolnry   review  o;?    tliaso  counts. 

Quoting;  scr  verba oiiu: 
•Q.    hrr.ent  Cota,   do  you  recal.l  tho  dcite  of  March   3,    I96I? 
A.    Yes,    Sir,    I  do. 

Q.   And   on  that  date  did   you   see  one  of  thess  dei^endsnts?  ' 
'       A.    X   saw  tv;o  of  the  defendants » 
0.  Which  one   did   you   see   first? 
A«  SfilVi'jdor  Gome?.. 

A.   At  the   rear  of  the  Texas  Club  in  tho  parkinf^  lot. 

Q.    D5.d   you  have  a   conversntion  with  hitn? 
le  Court:   Wait.      He   saw  two  of  them,   and   he  only  gave  the  name  of 

one« 
ir  Mr.   VJheatcroft:    I  take   it   you   s3Vf  one  first,    is  that  right? 

A.   Yes,   Sir. 

Q,  Then  another  one,  later  on? 

A.   Yeso 

I* 

10  Court;   V'hich  one  later  on? 

*  . 

le  v;itnesj3:    Alberto  Barquv<5ra,     T.R.    1S:?6  -   19:20. 

Q.'  "DicJ   you   talk  to  Salvador  Gomez  about  narcotics? 
A.    Yos,    I  did.      T.R.    19:21  -23. 


id 


?.    "do  you   recall   the  conversation? 

A.   Yes,    I  asked  Salvador  Gomez,    "Chava,   can   I  pick  a  half." 
And  he   said,  no   "There  isn't  anything." 
I  said,    "W'ell,   can   I  at   least  pick  up  a   quarter"? 
I  need   it  right  away   -  -  - 


r.alv'jd'jr  C'0:v:.z  ol"nt::d    '■'li.^-^    you   can    picl:  xij)  b   ouDrttsr, 
b'.it.  v/:iit   for  Kolo,    (p  Jtit:loiu-r 's  nickname).    T,H.    20:1  -   1?. 
and: 

"AbcuC.   fii'G  minutes   later,    after   h5iviu£i   tho   convGrsa'G.ipn 
Vi'ith  Salv.-idor  Goinez-,    I   observed   Alberto   133rqu2rg   and   Salvador 
Gor.r3'i   hnldin^';  £\    co.M\'ersation   in   the   center  of  the  p^oi'king 
lot  and  looking  in   the  direction  of  v/herc   I  v;as  in   the  State 
vehicli.^,      I   then   observed   Alberto  Barquero  walk   tcvard   the 
Stete  vehicle  enter,  seatin?^  hi.nself  in  front   seat,   the  pasfj- 
enger   p.ide   c-ind    f^tfitinf?;,    "Tony,    hov;  are   yon"?   T.E,    20:23   -   21:: 
and :  ■     ' 

Q.    "Cp^llir."-  your  ottonticn   to  r'?irch  21,    1961,   do  you  recall 

^thot   date,    sir"? 
A.    "Yes,    sir,    I  do," 

Q.    "Did   you   see  one  or  more   of  the  defendants  on  thst  d?its"? 
A.    "Yes,    sir,    I  did," 
Q.   V^hich   one? 

A.    I   s-Dv/  both    o'eferidants  Alberto   Bsrquera  ond  Salvador  Gotnez. 
T..R,   33  7  24  -  34  ~  6,  »  . 

and:      . 

I  aakpA  HarquerL'   if   it  v;ould   be   possible  to  pick  up  five 
pieces   like  we   had   talked  about   before. 

He  said:    "Yes,    just  pay  the   money,"  Ke   soys:    "I  vjill  have  the 
stuff  rendy."      T.R,    35:22  «-   2^^, 
Significantly   the   record   shov/s  that   testimony  as   to   each   count 
was  taken,   the   evidence  pertaining  to   that   count  was   introduced   in 
evidence. 


A 


T.R,    1.1:'.    "    3  Count   X, 

'I'.R.    :L7:23    -    25  Couao   II. 

T.Ii,    v.3:5   -   7  Count   III. 

T.x^..    3?^:26  --  33  O  Count  IV- 

T.R.   36:5   -  1^  Count   V.  •' 

Further;   the  record   ahov/c  at  T.H..    3?:  5  -  39:2  that  the  witness 
hod  a   v'ionversation  with  your  petitionsr,    ^subsequent    to  March. 21,   1961 
during  v/hich   convsr.sation   petitioiiST  allegedly  admitted   ov;nership 
o.C  the  narcotics* 

Another  pronacution  witness   is  \villistn  J.   Arnold,   a   qunlifi-ad 
.fo>''enGic   expsrt  employed  by  the  Stats  Narcotics  Bureau.      0.a  direct 
tsotiniony,   TcR.    121:14  -  123: 13*   tho.  witness  testifies   in   substance 
as   follxjvvs: 

He   identifies   the  i*ive   r^^hibits  previously  introduced,  in 
evidenca  and   tl-iat   th.^y  contaiuiid  heroin;    r-^nd  goes   into 
detail  r?3  to  the   proceed  in  •-■•;3  from  the   time  they  were  re-     .. 
ceivsd   by  tho   ngent  until   Vae  tine  that   they  were   produced 
in  Court r  •  •     ,     . 

In   cross    sxcriiinqtion ,    at  T.R.    125;    the  v/itneSs   is  asked: 
Q-,    "And   ivero   trie   contents   the    same  as   they  are  nov;,   or  similor''? 

T.R.    125 :4» 
A,   No,   ma'am,    thoy  vjcre  not.      In   soir:e  c.r,o0s   the   plastic   vials 
were  not   inoJ.uded   v/ithin   the    e:d"iibit.      The   powdery   substance 
vrfss  ii'erely  in  a   rubber  balloon,    in  which  case   I  opened   the 
balloon   and   renioved    the  contents  and   placed   the  material 
in  3   plastic   vial,    if  n   plastic   vial  v/as  not  already  present. 
T.a.    125:11. 


ziid  : 


■'To   th^^   best   of  my  knou-l:?d:^,e .    recy-l^. -o  2   Find   3  wore   not   in 
the  pl?-Tsl;ic   via^^jviien   I   first   receiv^sd   thsm,      T.R.    12?:  16  -   1^ 

r.        As    to   inforination  Ko,    29^5^0>    the   possession   charge. 

i/A.   Lvid-anca   obtained   by  means  of  an   illegal  search   and  seizure. 

B.  Evidence  obtained   by  police  brutality, 

/"   C.  U'aivsr  of  the   right  to  a   trial  jury  and  Gubmii-.sion  on  ;che 
preliminary  hearing  transcript  prejudicail  error, 

[lo     A3  to  inforinstion  Ho.    297919,    the   sales  charge. 
A.   Evidence   insufficient   to   sustain   a  conviction, 

/    B-   No   contiriuous  chain  of  possession  of  the   evidence  v;as  proven, 
bii/t   quite  contrary  there  was  prove  that  petitioner  v;as   the  • 
victim   of  harassment  by  narcotic   officer  for   some  two  years, 

C.  Ineffective  aid  of  Counsel, 

D.  No  conspiracy  char^,e  proven. 

E.  Evi'.-^ence  obtained  vrlth  the  aid  of  nn^  unreliable  informer* 

F.  Evidence  obtained  by  interrogation  v/ithout  Counsel. 

Evidence  obtained  as  a  result  of  an  illegal  search  and  seizure 
5n  information  Uo,    2925^0.  liyCO 

Where  a  defendant  raises  the  isstte  ©f  an  illegal  search  and 
seizure,  the  factual  test  is  not  concerned  with  v;h3t  evidence  the 
search  produced,  but  with,  the  authority  of  the  searching  officers 
-0  make  the  search. 

The  record  clearly  establishes  that  for  almost  two  years,  your 
petitioner  was  the  object  of  bxi   intensive  harrassnent  on  the  part 
)f  one  3gt.  Virgil,  attached  to  the  Los  Angeles  Police  ©eipartment 


nd   its  KcU'cctic   Pin-e;?^,      Petitioner  v.'ps  stopped  et  frsqui-nt   intervals 
uestioz-oJ  ?nd   s.?r>rof;ec' .   ond   every  iriovi!ii.-^n t  of  his,   cai-afulli/  watched. 
&  fii-e  told   that  the  Police   Dep^rtinont  had   cause  to  believe  thnt  he 
as  e.Ui^Qzed   in    the   t2^^ffic   of  Iiarcotics.      The   fret  ransxno,   undisputed 
!ld  unchallerir;:ed   that   the  authorities   in   the  instant  C9$e,   hr^d  a.-nple' 
ppoi-tunity  to   obtain   o    search  v/arrarit,    if  they   felt   that   they  had 
n  their  possession   sufficient   info.rtr.ntion  to  satisfy  a  x.a^istrate 
hat  there  was   "sufficient  probable   cause," 

I^"^  li^Sh.J)?-fj^l^AW-2-Jl'£.  Vc   Texas,   ivo.    543  October  Term,   I963, 
Qited  States  Supreino  Court  held  by  Mr.   Justice  Goldberg  held: 

"In  Ker  v,   California,   374  U,S,    23,   Ws  held   that  the 
Fourth  Amcndinent   proscriptions  are  enforced   a(:ainst   the 
States  through  tlis   Fourteenth  Amendment,"  a;id   that   the 
st.andsrd  of  reasonableness   is  the  same  under  the  Fourth 
fourteenth  Amendments ,    although  Ker  involved  a   search 
without  a  v/arrant,   that  case  must   certainly  be  read   as 
holdin^jT  that  the  standards   for  obtainj.nfT;  a   search  wai-rant 
is  the    some  under   the   Fourth  and   Fcurteent?i  Arnendraents. '' 
an   evaluation  of  the   constitutionality  of  a    search  warraivt 
should   befjjiin  v/ith   the  rule,   that  the   informed  and    deliber- 
ate dctei'Tninations  of  magistrate  einpowercd  to   issue  warrants 
'  .    .    oare  to  be   preferred   over  the   hurried   action   of  officers 
a    .    .   who  may  happen   to  make  arrests. 

Tn   the   instant  case  the   officer  openly  and   brazenly  avows  that 

irer  a   period   of  almost  tv/o  years  that  he   had  your  petitioner  under 

Diistcnt   surveillaiice J   he  searched  his   person  and    premises   severs! 

lues;   always  with  a   negative  result  and    invariably  without  a   search 

irrent  ynijied„stai£§.  ''•  h?J11^3j:2-ll>   2^5  U,D.   452,   464*     The  reason 
3r  this  rule  go  to  the   foundation  of  the  Fourth  Amendment  a  contrary 
a3e  "that  the  evidence   sufficient  to  support  a  rasiiistrate^s  disin- 
5rested  deterraination   to   issue  a   search  v;arrant  will   justify  the 
rficers   in  making  a   search  v/ithout  a  v/arrant  v/ould  reduce  the   Fourth 
iiend.Tient  to  a  nullity  and  leave   the   peoples  homes   secure  only  in 
le  discretion  of  police  officers  Johnson  v.  U^S,^  333  U.wS.   10. 


Under  such  a   rule    ''rano^t  to  ^vrirrnntsj,  x/oulrt   ulvi-nateiy  be   dis- 
coura;;,ed  ,'■ 

ii^ii^§.  ^•'■'  y-.-Lv  362  U.S.  257^  270. 

Thus,   when  a   seorch   is   b^seA  upon   n  ii-3  ^i-iitrcfte 's  rath'3r  than 
3  police  officar's  detertiiina tlon   of  probsble   couss,   the  reviewing    < 
courts  v;ill  accept   svidsnce  of  a    Isss   "judicially  ~  coinpetent  or 
persuasive  chsractsr  than  would  have  justified   an  of.Cicer  in  acting 
on  his  ovm  without  a  warrant,   and  will  sustain  the  judicial  deter- 
mination  so   long  as  thsre  was   substantial  basis  for   the  magistrate 
to  conclude   that  the  narcotics  were  probably  present, 

"The  point  of  t'-         ^urtsenth  Amendment ,  v;hich  often 
is  not  grasped   i  ;alous  officers,    is  not  that   it 

denies   law   enfo/       :ent  the  support  of  the   usual 
inference  v.'hich  reasonable  xen  drav;  frcin  the  evi- 
dence.     Its   protection   consists   in   requiring  that 
those  inferences  be  dravm  by  a  neutral  and  detached 
magistrate   instead  of  bein^  judp;cd  by  the  officer 
enr^afi'ed   in   the   often  competitive  enterprise  of 
ferreting  out  crime,*' 

iS^Ii^JSiG.  "^»  ILi^jn,  supra.  ... 

Althou^.h  the  revieivinr  court  will   pay  substantial  deference 
to  judicial  determinntions  of  probable   caucje,   the   Court  must  still 
insist  that  the  magistr-'ste  perform  his   "I'eutral  rr.d   detached''  func- 
tion and  not   serve  inerely  as    "a   rubber   stsmp"for   the  police. 

^^  AJ^t-hanson  v.  IJ^_^  290  U.S.  41j  5  warrant  v/as  issued  upon 
tVie  sworn  alle>jation  that  the  affiant  "has  cause  to  suspect"  and 
does  believe,    that  certain  merchandises  was   in  a   specified  location. 

The  Court  noting  that  the  affidavit   "went  upon  a  mere  sffir- 

tnation  of  suspicion  and  belief  v;ithout  sny   state.uent  of  adequate 

supporting  facts,"  announced  tlie  following  rule: 

"Under  the   Fourth  Amendment,   as  officer  may  not 
proper.ly  issue  a  warrant  to  search  0  private 


dv'C'llii:)-^  ui'loos  h3  can   fi;,.d   probable  cause  thH^reTora 

'    o-'jth   or  rTfririaation  rner.?   sff'iriu'^.nco   of  belief  'or   sus- 
p i c ion    is   do t    c; n o ii f^h  - 

The  Gouri.   in   Giord^nello  v.   U^c._  35?  U.S.   i..oO;   applied   this  rul^ 

fco  a::i   3f f id:iv/.c   silrnil.-^r   to   that   reliod   u}-)on   here,.      The  Court  enn- 

?i]nGed    the   fcllovjj.n^  guiding;   pr.lncipj.es : 

"Thst    uhs    inferanceo   frca  ths    x nets  which   lead    la 
ths    complsint  inust   bs   dra\in  by   a   neiiv/ral  ynd  de- 
tached raa^istrst?.   inctsod   of  bsing  judj^ivid   by    l-ho 
officer  engtigsd   in  the  often   coinpetitive   enter-" 
prise   of  f  e r r  a  t  In  n  o u. "*'.  c  r  i m. 3  . 

Johnson  v»   U,S,    333  U-"^^.    10,    1/w 

The   purpose  of  the  complaint   then,    is  to  onable  ths  appropriate 

nagistrate  -   -   ~  to  det-anains  whetlrar  the    '^ probable   ccuse"  required 

0 
:o  support  a  ^varrant  e.xivSts,      The  magistrate:  must   judgs  for  hini- 

3lef  to   shov:  probable  cause.      He   should  not  accept  without  question 

}he  complaint   is  mare   conclusion. 

In  the  instant  esse   "the  mere  ccriclusion'^   th-r^t  petitioner  was 
sn2;rin;'3d   in   the   trnffic   of  narcotics  v:ss  not  even   that  of  the  affiant 
iimsolf,    it  via-?   that  of   sn  unidentified   informant-   end"  often  valine 
'elated   infonnation . 

The  Fourth   Amendment  to   the  U.S*   Constitution   provides: 

"The   rip;ht  of  the   people  to  be   secure   in   their 
personoj   housesj    pcipers  And  effects  against  un- 
ressonGble    searches   and    seisures,    sh?ill  not  bo 
violated  3   p.a<.\  no  warrants   shall   issue,   br.t   upon 
probable  cause,    ,    »    . 

It   is  argued   tb'at   the   search  and   seizure  was  justified  as   inci- 
Jental  to  a    lawful  arrest.     Unquestionably j   i-ihenjS   person   is  lawfully 
Jrrested,   the   police  have  the  right,   without  s   search  warrant,   to 
lake  a   conteniporaneous   search  of   the   person  of  the   accused  for  wea- 
pons or   for   the   fruits  of  or   impletnents  used   to  commit-a-crirne . 


i(ei^s  •/.  U^S^  232  U.S.   3^3 
igli^l5i  ^-  y^Jl^  269  U.S.    20 
This  right  to   search   rind   sei::.^  vJituojU  a    ouirch  warrant   cxtenc 
to  t^lin,rs  under  ths  accused -s   inirae-dif.t.:;   control. 

Caix?21  '^^  ILi.5.^  267  U.S.  132 

Ilip.F^-^X.  '^'  LL-Ai.  33^  U.S.   160 
and   to  ?n   extsnt  depending  on   the   circumstsncec-   of  tl:e  case,    to   the 
place  vihere  he   is  Arrested. 

M^/l^-.  vo  u^jS..  269  U.S.  30 

^L^SiG.  '•'•   U^S^  275  U.S.   192  .  - 

U^JLL^^ii^Ji^  ''»  li^MllSiiiMs   339  U,Sc   .56 
The  rule   allov/ini;  searches   is  justified  for  eicsmpls  by  the 

need  to   seizs  v;s:apons  and  other  things  v.-nich  raijpt  be  used   to 
assault  an  officer  or   to  effectuate  an   escape „ 

^E^^r.^^  ^^'   Q.MJd£JLi   36  App«    2d  Supp=   76?. 

£S^  '•^'  iLlS^?„-XlJi£MLi2i4i_5i?.-   3*^  Cs^*   -^PP'   ^^2. 

Z®£SA£  ^'^  Zs,yi'dcli.3   ^^  Cal.   App.   2d  Suppc   Bk-h. 

]lBl^SAJlltlS^^  '""''  ^lL!iBZ§.i   3^2  U.S.   i.J5 

^2P,  ••••   OIil£:    367  U.S.   643 
and   in  McDoTia^ld_  v.  U^._  335  U.S.   451,    the  Court  held-. 

"This   is  not  a   cess  wi^iTe  the  officers,   p.Assing  on 
the  Street;   hear  a    shout  -nnd   a   cry  for  help  snd 
dem^-nd    entrance   in   the  nsme   of  the   lav;.      They  have 
been   following  petitioner,   keeping  him  under  ser- 
veillnnce   for   severr^l  months. 

Where  ns  hers,   officers   ^re  not  respondins  to  sn  emergency 

there  ciust  be   compelling  reasons  to   justify  the   absence  of  a    ser,rcr 

v;arr?.nt. 
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Evidence  obtained  by  polir;e  brutclity- 

The  record  clearly  establishes  that  iniraediately  following 
the  srrer.t  and  procedinp;  the  se?.rchr, ,  a  scuffle  ensued  between 
petitioner  .?nd  ths  ^irrestinp;  officers  and  that  follov/ing  such  a 
scuffle,  petitioner's  premises  were  sef-)rched  without  a  warrant 
and  v;hile  arrested  petitioner  allegedly  m.'^de  some  statements  to 
the  police  officers. 

In  Danny  Escobedo  v.  State  of  Illinois.  U.S.  Supreme  Court 

No.  615,  October  Term  1963,  the  Court  held: 

"It  is  well  settled  that  the  duty  of  Constitutional 
adjudication,  resting  upon  this  Court  requires  that 
the  question  whether  the  "Due  Process  Clause"  of 
Q   the  1/fth  A.riendiiient  has  been  violated  by  admission 
into  evidence  of  a  coerced  confession." 

Ashcraft  v«  Tennessee.  322  U.S.  143. 

and  W8  cannot  escape  the  responsibility  of  making  our  own  exarai- 

nation  of  the  record.  • 

S£311£  V,  United  _Sta tes ,  360  U.S.  315- 

and:  .   '  * 

0 

"It  cannot  be  doubted  that  pieced  in  this  position  in  which 
your  petitioner  was,  the  result,  was  to  produce  upon  his  mind   that 
fear  that  if  he  remained   silent   it  v/ould  be  considered  an  admiss- 
ion of  fT/ailt,   and   it  cannot  be  conceived   that  the  converse  im- 
pression v;oulrj  not  have  also  naturally  arisen,   that  by  obeying 
there  was  hope  of  rcmovinir,  the   suspicion  fro;n  himself." 

Bram  v.  U^S^  l6g  U.S.    532 

Ex^ parte  Sullivan ,  107  F-  Supp.  514 

Cannon  9  of  the  American  Bar  Association 
^Cannons  of  Frofessionril  Ethics. 

IVatts  V.  Indiana .  33 5  U.S.  49 

1  A 


end : 

^  'vii^DiOrs  on  EyicJenci:  at  -pz-   309. 

"Any  system  of  ftdrnini.stranion   v;hich  permits   the  pros- 
ecution   to   trust  hf!bit\.i:-lly  to   corfipnlzory   self  disclosur'e 
£s  a   r.oui'CG   of  proof  must  itself  suffer  mornlly   thereby. 
The    inciination   developcs   to   rely  -iifiinly  upon   such   evi-' 
cionce   and    to   be   sotisficd   v,'ith   sn   incomplete   irivestip;n- 
tion  of  the  other   sonrccr. .      The  excei-'ciGe  of  pov/er   to 
extract  snswci's  begets  o   for -^^etru liners  of  ths   just 
limitations  of  that  powet*.      The  simple   i\nd   peaceful 
process   of  questioning  breeds   n   rG?dine'ss   to   resort  to 
bullyir. p;  and  to  physical  force  and  torture.      If  there 
is  s   rif^ht   to  on  <^nswer,   there  secrriii   to  be   a   ri-^ht  to  the 
expGcted   flnsvrer,   that   Is   to   ?   conf?;.'-;.:rdon   of   guiit«' 
Thus  the   le^^.itmate  use  f^rows   into  the  unjust  abuse, 
ultD.mDtely  the    innocent  are   jeopardized   by  the   encroach- 
ments of  a   bad   systera,  .  . 

PQIlj T  III 

Waiver  of  the  right  to  a  Trial  Jury  and  Submission  on  the 

0 

Preliifiinary  Hearing  Transcript  prejudicial  error. 

Although  the  record  before  us- establishes  .that  petitioner 
ajjreed  to  such  a  waiver  of  the  right  to  a  Jury  Trial,  and  sub- 
miasion  on  the  Preliminary  Transcript,  the  record  does  not  show  ■• 
any  assent  by  pstitioaer  to  the  submission  on  the  transcript  with- 
out cross  examination  or  confrontation  of  the  v/itness^s,  and  the 
record  also  fails  to  show  any  objection  by  petitioner  to  this 
procedure, 

^"  -rrM^li^kJ/rax  V.  iiil fvon ,  No.  2fl690,  U.S.  District  Court, 
Northern  District  of  Cnlifornie ,  Southern  Division,  "V.  Alfonso 
J.  Zirpoli,  J. P.,  the  Court  held: 

"At  th,e  putset  it  should  be  noted  that  counsel  have 
nptif   pited'  any  case  where  a  federal  court  h.-^s  speci-  • 
fi.Q,aily  ruled  that  the  right  to  cross  cxa:nination- 
gnd,  confrontation  is  e:nbodied  in  the  due  process 
clause  of  the  14th  Amendment..   However  the  Supreme 
Court  has  held  that  procedural  Due  Process  requires 
that  a  State  Bar  Association  permit  an  applicant  to 
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cross   ev-3tnine  cno  ccnironc  ^hs  vatnsorr^i  against  lum 
in   fri   ndifiinistroti^riA  hi^ririni^    ,    »    .   WijJ.inar  v,   Cc^vr>^ttc 


to  hcivo  85   one  of  their   cbjects   the   occer'oi-inracnt   of  th< 
truth. 


igrnore  on  Evidence   Vol,    5,    pg.    25 .,   Sec,    1367. 

The  Cour'G  therefore  holds  that  the  right  of  the   accused  to 
-OSS   exarnina   and   corfront   prosecutiori  witnesses   in   a   Stats  Crini-- 
i?.l  trial  is  gusranteed  by  the  due   process   clr-^use  of  the  I4th. 
Tendment, 

The  accused  may  however  v;oivG   his  right  to   cross  exsminstion 
id   c  on  front,  at  ion  o 

Di^,s   Vo   U^S^.^  223   U«S.    H2. 

Kormelly  waiver   is  tnade  by  Counsel  as  to  particular  v/itnisoes, 
Ltipe  as  every  trial  lav;yer  knov;s,    it  io  just  as    ,    o    » 

•     As  a   practical  .natter,   a  reviewing  court  cannot   find  a  denial 
'  the  Constitutioaal   right   to.  cross   examine  tr.srsly  on  the   basis 
r  an  error  in   trial  tactics,   unless   such,  sn   error  is   so   i^ross 
>  to  constitute   s   denial   of  adequate  and  effective   aid   of  Counsel. 
Mlfeall^  ^"-  P_i5Jlson.    310  ?.    2d  30 

But  there   is   a   vast  difference  between  questions  of  trial 
>ct-ic3  and   the  complete   siibrr.ission   of  the  isnue  of  guilt  or  inno- 
jr.ce  on   the   cold   record   of  a   transcript. 

Practically  spe-^kinp;.    such   suhmissions  are   often  nothing  more 
tsn  a    "slov;  plea   of  guilty"   the  v;aiver  of  cross   examination  by 
ibaissicn   on   a   preliminary  transcript  must  he  msde  by  the   accused 
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3u£;^esting  a   dirrereat   conclusion   is  noo  coiitroj.lin^  hc:.'e   in 
the  li2'«t'  of: 

£aX  V*  lioiOj   372  U.S.    391. 

The  cl3s.=;ic   de-fin  ition  of  wnivsr  snunciatsd.   in     John  son   v, 
Zcrbst,   30';-  U.S.   ^-5^  -  ?n   int.c-Titior.sl  relincj\vish"ierit  or  abandon 
out  of  a  knovrn   right   or  priv3le^C5   -   furnishes  the   controllin.i^ 
standard  n 

lZi9S.  '^«  iSil-lL^:.e?l5  33':  U.S.    266,   291. 
At  ell  events  we  wish   it   clearly  underoLood   that  the   stan- 
dard hero   put   forth   on    th.e  considered   choice  of  petitioner , 
Csrnl^ey;  v,   Cocjirfui,    369  U.S.    506 

^911.?.  '^*  llt-.Sl}l,^^9.)   335  U.S.   155 
As  to  infonnation  Ko.    297919,   on   the   sales  charge. 

Insufficiency  of  the   evidence,   and  lack  of  proof  that  the 
cllegsd  evidence  v/as  not   subject   to  being  tampered  v/ith. 

The  record  before  ns   discloses  that  the   police  officer  is  the 
sole  witness  testifying  to  the    alleged   sale. 

Sec.   1^46  et   subs,   of  the  Code  of  Civil  Procedure  distinctly 

stipulstes  that: 

"The   testiraony  of  one  v/itness  v/ho   is   entitled   to 
full  credit  shall  be   sufficient   to  warrant  s   con- 
viction,"  • 

It  is  of  ut  most   ifiiport?;nce   to  note  that  the   code,    does  not 

state  '•.    ,    ,o^,e  v/itness,"   but  one  v/itness  vjho   is   entitled  to   full 

credit. 
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•  •    »■         ^-     _ 


*-'         *-*  -     *-'  Vt  J-  vj  JL  -»-  ^.   l^  ^ 


lOt  tha   officer''' 3   tsstirnony   Jn   tair.   Cci'^e   ccm^l;^nd5-^ 

Asir>e   fro-a  the   fsct  that  he   is  on  officer  of  tha    lavj,   his 
stirr.ony  .^s   i-ert-iiiis   to  your  petitioner  is   oonfusad   and   even   tho 
lice   che.;nisG  f.diriits  th'-^t  the   evidence  was   tampered  v;ith, 

I^  .?.rjJ-.k^j£9X  "^*  PiSll52.ll»   310  F.    2d.   30,    33;    the  Court  hsld: 

"That   often   tho   critical   f;?ctuGl   inquiry  relates 
to  rric-'tters  outside   of  ths  trial  record «" 

The   instant   case  presents  Just   such  a   situation. 

Five  defeiidant 's   v;ere  tri3d   jointly  allegedly  selling  r.^\  rooties. 

,e  of  thcra,    FrGucisco  Lopes,   v,'as   tho   inforiner. 

The   record    establishes   that  he   received   county  moxney  for  his 

foricatiop.  in   addition   to   Isniertcy  in  his   sentence, 

1'^  ^i2%l'i^  '■''  §.l4.E£-l'i:££..52i'lJi»   ^^  Cal,   2d,    291,   the  Court  held: 

"The  reliability  of  the   infor.ner  i^o^s   to  the    very 
heart  of  the    concept  of  reasonable   cause." 

.    Accordingly  to   justify  reliance   on   the   information  received 

.  is  nov;  firmly  established   in   this  State  that  the  infonrjation. 

ist  co:ne   fr'on  s   reliable  info^'rn^nt, 

ISS^'la  V.   Px§:-il-^j    52  Cal.   2d.   330,   337 

^ii3:i^2Il  '^^^  5.W£|lior_Cj5urt_,    supra 

Ii2p2£  '^'  ii£l?.i}l>    ^^3   Cal.    App,   2d,    7^0,    7&'4 

Pooole   V.   Amos,    ISl  Cal,    App.    506,    505 

i^^^  "^^  R3Jin£.1t    150  Cal.    App-    2d.    119,    126 

2X^.^1?,  '^-   Superior  Court;    202  Cal.    App.    2d.    760 

People   V.   vVilliarns,    196  Cal,   App.   2d.   5:^5 

People  V.    Bates.    I63   Cal.   App,    2d.   o47j   S5I. 
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h?irrns6d    for  U\-i    l?:-,!-.   2  yeri-'c   by  Vao  pcjllcG,    fcr   c'lllt^ed  narcotics 
deelinp^r,   j.nv'-u'l  nbly  he  v;as   L^earcl-^d .    boUi  hir,  p(;rf;on  and  hor.iG  v/ith- 
out  a   v.'i^rr^nt   and    found   to   bo   "clenn." 

The   rf^cord   further  discloses   that   {'etitions.r  was'  knov\0"i   to 
aasociot?^  with  addicts  Pnd   narcotic   denlsrs. 

Ilov/ever,    in   ?eoo.le   ^'    L^ri2.itt,    ?0  C>A,    /|9^ ,    233   p.   S.16,    the 

Court  held: 

"It  is  (lecessp.ry  thcit  tiie  defendant   shr;ll  have 
directly  participated   in   so   much  of  the   entire 
transaction   that   the  acts  which  he  hiciself  ccn- 
raitted   shall   alone  ,be   sufficient  to  make   a   co>np- 
lete  offense  ai?;ainst  the   l£iw." 

The  officers   failed  to  equivocally  establish  that  the    evidence 
introciuced   in  Court  was  obtained  from  the   petitioner. 

Quite   contrary,   were  it  not   for  all   the  circumstancial  evidence 
tending  to  portray  petitioner  as  a  notorious  narcotic  dealer,  no 
convictioh   could  have  been  had  on   the  adduced   evidence* 

POIfJT^II 

Ineffective  aid  of  Counsel. 

« 

"It   ts  now  establir.hsd   that  the  Sixth  Amendment 
p;uarantee   of  rir^ht   to  counsel,    is  a    rif,ht   fund- 
amental and    essential  to   a   fair  trial  and   Is 
made  obligatory  on   the  States  by  the  Fourteenth 
AmendMsnt «, " 

^iPleon   v.    -Vainwrii^Cht,    372  U.S.    359. 

"Moreover,  effective  assistance  of  Counsel  at  all 
stages  of  a  State  Court  proceedings  is  a  constitu- 
tional requirement  which  no  State  may  disrep;ard." 

fieece  v.  State  of  Georgia,  350  U.S.  35- 

The  reason  as  Mr.  Justice  Sutherland  so  wisely  pointed  out, 


in: 


PoV''ell  V.  Alabama ,  2^7  UiS.  45,  p.  69* 

21. 


to    f)r;>:pn,r2   hln   do.f'cnr,'     ..7an    thrMjf.h- be   L.^i   .?    pffi-f'C^ct 
one.      Hi-!   r£nu.lx-e3  tr-p.    ruifliivi-^  hp.;uJ   of  G.-.\pprJ.£ncod 
couns-ol  ?.t   svery  £;tcp  of  the   proceeding  flp;ninst  him.'" 

and   in:    Armin?   v.   Tinjes ,    131  J^»   ?d ,    827,   the  Court  held: 

"Even  thour^h  an  accused   in  n   cri'oinsl  trial  is   rep- 
rcoorited   by  a    coterie   of  outstnndin?;  trial    Inv/ysrs, 
s'jch   representotion   mny   lock   vif^tlly   in   3?)tisfyin5 
"Due    Procoss"    if  th3   pssist-'^ncc   of  coun.sel   is 
inoffGctive." 

and   in:    Br_u|>a^k_^er  v,    Dj.cksOT,    supra: 

"Whon   iiiadcqucto   representation    is  alleged,    the   crit 
leal  factual   isfiouiry  ordinarily  relates  to  matters 
outside  of  the  trial  record,   vvhether  the   defendant 
had   a   defens'5    {!.)   v/hich  was  not   prcGcntcd,    (2.)   whe- 
ther the  omissions   charged   to  trial  counsel   resulted 
fro;n  inadequate   preparation,    .    ,    . 

and  in:    PoveJA  v.   Alabama,    supra; 

LSSLJllJL  v«   A^'ilcz,    86  Cal.   App.   2d,    289,    29/v 

L9SU2lSL  ""''  2il^ser,   29  Cal.   2d,   815 
it  was  held   that: 

"The  protection   guaranteed  by  the   r>ixth  and    Fourteenth 
Amendments  of  Federal  Constitution,   as  v/ell  as  Article 
I,   Sec,    13,    of  the   California   Ccnstitutior:   is  not   satis- 
fied by  a    "mere  token"   or  "pro  forma''   appearance  of  an 
attorney. 

While   it  will  be  conceded   that  as  whole  defense  counsel 

defended   tlie   case   rather  well,    she   grossly   erred   in   alJ.owin^  your 

petitioner  to  be  tried   jointly  with  his  other  co-defendants  when 

the   various   counts   of   the   information,    charged   distinct  and    separate 

offenses   not   related   to   one   another   in   any  was  or  forni. 

poit.T_in: 

The  conspiracy  charge  is  utiproven  and  the  evidence  was  obtained 
v;ith  the  aid  of  an  unreliable  informer « 

Count  VI  of  the  information  charges  7  overt  acts  of  conspiracy, 
of  which  the  3rd,  6th  and  7th,  are  pertaining  to  y.our  petitioner. 
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"Did   ^u-r;t   i^p-d    thay  h.';d   n    convfirsotlon ." 

''Did   m?ot   .'jiid    tb::;y   rind    n    con-v/c.-rs'^  tion . " 

''Did    l95ve   the    700  Block   of  r.^5t   ir^th   .^<t-    in   p.   r.iotor 

venicle    snd    rvPturned    in   the   vehic?,o   15   minutes    Ifite.r. 

It   is   respectfully   submitted    that  v/e  nesd   not  ar~,i>?    thot; 

"IvO   pv':rson   myy  be    subjected   to   bo   triod   for 
com/nittin^-;  3    crii.'is,   i^ritb.out  a    specific   Ohargo 
•Hf^ainot  hiir. J    be  made   and   sabst-'ntiftted    *' 

In    the   instant   c<9se,   while   the   charge   of   conspiracy  v;?.s  made, 
It  is  clearly  established   that  the  vjording  of  the   information  does 
lot   charge   a    specific   offensa,    since   there   is  no  crl.ie   for    friends 
)r  acquaintances  J    to  meet,   hold  a   conversation  or  take  a   rida   in 
5  motor ^^vehicle  tO'jethsr. 

The   prosecution   unquesfcionab.ly  depends   on  th3    irifoj.\-«ati'.>;i 
)btained   from  the    inforrier. 

Only  recently  the  California    District  Court  of  Appeal  District 

)ne,    Peonle   y,   Cedeno,    21.1  A.C.A,    229.      the   Court  held: 

"There   is  no   exact   formula    for  the   deterniination 
of  reasonableness   e-'^-ch   case  r.iubt  be   decided   on    its 
ovm    facts  and    clrcu'iistancos, " 

f£2£l£  V.    Tn^le,    53   Cal.    2d.    /^O? 
'il§opJL£  Vo   Dj.j^gs,    161  Cal.   App.   2d.   16?,    171. 
md   in: 

2213.ii£  v«   Superior  Court,    202   Cal.   App,   2d.   760 

"The   qualification   of  the    information,    given   by  the 
informer  does  not   rise   above   its   doubtful   source, 
because   there   is  more   of   it." 

Z§2£i§.  V-  li2§.20;    191  Cal.   App.   2d.   666 
Feople   V.    Dlodgett,    46  Cal.    2d.    114 
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People  V.    Toole,    17h  CdI.    A  pp.    2c.    57 
f2£Ei§.  ^-   i^I^^iXSflX;    -71   On]..    App.    2d.    17^ 

POINT_IV 
r.vidence   obt^^ined   by   interror^stion  '/rithout  CounseJ. . 
The  record   clesrly   5stab3-i:-;hes   that,   nr.ii'iedlntoly   follov/infi  the 
arrest,    on   or  about  April  12,    1961,    petitioner  v/ns   tRkcn   to  ths 
State   DuiL-iing   for   intcrrO(;^fitio):i   v/ithojt   counsel,    by  the   arresting 
officers  and  while  arrested   petitioner  allegedly  made   soiae   state- 
ments  to  the    officers  and   petitioner  was  not  advised   by  the   officer, 
to  have  counsel  present  and   the  right  toremain   silent,  ' 

Escobedo  v.   State  of  Illinois,   U.S.   Suprsip.e  Court  lio.   615; 
OctolDer  Term  1903,    the  Co^irt  held: 

"It  is  well  settled  that  the  duty  of  Constitijtional 
adjudication,  resting  upon  this  Court  requires  thet 
the  question  whether  the   ''Due  Process  Clause  of  the  ' 

l/4.th   Amendment  has  been  violated  by  admission  into 
evidence  of  a   coerced   confession." 

Mbcx^ni  '^'  Isnnessee.   322  U.S.    143  ' 

and  we  cnnnot   escape  the  responsibility  of  tnakint^  our  ov/n  examinatic 

of  the  record. 

and  cases   cited   on   pn^te   lo~20,    on   POINT  II, 

and   in  Gideon  v.  ^alnwright,   372  U.S.   335,   3UU,   3^5.   l^he   Court  held: 

That   provision  of  counsel   in  all  criminal  cases 

v/as    "8   fund?>mental  ri^ht  essential  to  a   fair  trial," 
and   thus  v/;"s  inndo   cbl'is-itory  on   the   States  by  tte 
Fourteenth  Amend.n ent , 
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jroMted.  and 


COtJCLjUSTONS 
•The  i;rit   sh^U   issue,   a   full   evider.ti^iry  henrlno; 
Court  sol   appointed. 

Dated  nt  t™.1,   California,  this f^,,i,y  of  D,c«:„bsr,    196;.. 

I  certify  under  penalty  of  perjury  that  the    foriegoi.,.  is  trCe 


and  correct. 


Respectfully  submitted, 


.BERT      _..,^ 

In   Propria   Persona 
Box  No.   A -67294 
Taraal,   California 
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IM  THii  surRE;-:!':  court  ov  TfiE  s?^Tn  of  califou:ia 


STATE   OF   CALIFORKTA      ) 

) 

coufiTY  OF  m^:m  ) 

) 


AFFIDAVIT  IN  FORMA  PAUPERIS 


I,  ALBKRTO  GONZALLS  BARQUi:;RA  JR.,  under  penalty  of  perjury, 
deposes  and  soys: 

That  ha  is  the  effiant  iri  the  above-entitled  matter,  tha  t 
affiant  is  an  indigent  person,  and  a  citiaen  of  the  United  States 
and  over  21  years  of  age,  that  he  is  unable  to  prepay  the  fees  or 
to  file  a  petition  for  a  V.'rit  of  Habeas  Corpus  and  papers  in  suppor 
thereof,  or  to  hire  counsel  to  prosecute  said  v;rit ,  that  he  is  with 
out  ?'unds  or  anything  of  value  with  which  to  pay  or  secure  the  cost 
necessary  to  proseciite  said  writ,  that  affiant  believes  this  is  a 
good  and  just  cause  of  action,  and  he  therefore  prays  this  IIcnorabL 
Court  v;ill  pei'mit  him  to  proceed  with  a  petition  for  a  Writ  of. 
Habeas  Corpus  v/itbout  prepayinp;  the  costs  required  by  this  lIonorabL 
Court  in  such  cases,  and  that  the  security  for  same,  be  v;aived  by 

* 

virtue  of  his  'indigent   circumstances. 

"    I  certify   undei*  penalty  of  psi^jury  that   the  foregoing  is  ti-ue 
and   correct, 

bated  this^gz^^^^y  ^^-    Decetaber,    I964. 


ALBLRTO   GOi]/u.hS   Ba 
Box  No.   A-C7294 
Tamal,   Califoniia 
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IN  TiiiL  supre:^  court  0?  t:ie  gvmIZ  0?  cAi.iroaiJiA 


PATb  OF  CALIKORfilA      ) 

) 
)UNTT  0?   MAR  11!      ) 


ss: 


AFFJUAVIT  OF  VERIFICA.TIOis' 


I,  ALBERTO  GOi'.ZALF.S  BARQUERA  JR.,  undsr  penalty  of  perjury, 
jpcsaji  and  soys: 

That  he  is  the  potr^ticnGr  :Ui  tha  fovc^oi:"^;  petition  for  a 
»it  of  Habeas  Corpus,  and  the  p.ffie.nt  in  the  abovs-entitled 
itter,  that  ho  is  s  citiz-^n  of  the  United  Stfites  snd  over  21 
!srs  of  i^ss,  thnt  the  statements  and  clsirrs  therein  sre  true 
id  correct  to  the  best  of  his  kno>:ledp-e  and  belief  and  can  be 

0 

ibstantistsd  by  documc-nts  or  established  precedents,  that  this 
Jtition  for  a  Writ  of  Habeas  Corpus,  consists  of  3^  numbered  p5p;es, 
icludlng: 

The  Cover  (not  numbered) 

Inde':  of  StjJtutcs  and  Authorities 

The  petition  for  ;\frit  of  habeas  corpus  . 
Affidavit  in  fortr.a  paupex'-is 
Affidavit  of  Verif ication ,  and 
Affidavit  of  Service  bv  i-iail. 
I  certify  under  penalty  of  perjury  that  the  foregoing  is  true 
■d  correct. 

Dated  this  T^^ay  of  Deceraber,  I964. 


ALBh.R.i'0  fj-^: 

Box   No»  A -67294 

Tamal,  California 


STATS   OF  CAJJIaV-JMIA      ) 

) 

COUKTY  OF  MAIa^i  ) 

) 


AF;'";.r.A'rrT  0{'  ou:t?VIOE   BY  ^^AIL 


I,   ALI3EKT0  GOivZALciS   EARQULRA   JR..,    .mdt^r   penalty   cf  perjury, 
deposes   Dnd    says: 

That   i   ain  ox'^ttr   the   age   of  23.   ysoroj    a   citizen  cf    tho  'Jn5.tod 
Stcites  and   a   res5.dent  of  rii^nui  County,    at  5;an  Quentivij   Galif  orr'ifi , 
snd   sole   party     to  the  \vithin   act.loa  or  proceoding,   that  I  did   on 
th3_^^;^jl:iy  of  Dec.i:nbcr.    196'+,    submit  for  dapositiric  in  the  United 
States  MaiJ.s  ot     th'3   Post  Office   at  San   Quentin  with   postapje   pre- 
pj^id   thereon,    e   true  copyCs)    of  the  v/ithin  document   for  the   follow - 
in-^  person  (s),   and    that    Gh<?re  is   a   reo^ular  comrrnmication  by  m-^il 

0 

between   San   Quentin  and  these  deiJtinntionc : 


Eleven    (11)    copies  to: 


One    (1)    copy  to: 


Threig    (3)   copies  to: 


V/illiarn  I.   Sullivan,   Clerk, 

Supreme   Court   of  the 

StGts   of  Cc^lifornici 

4250  Stats   Building 

Sen   Francisco,    Celifornia 

Thoma  s  C ,   Lyn ch ,   Ca li f o  rn  ia 
Attorney   General 
6000  State   Building  '. 
San  Frai.' Cisco,   California 

Superior  Court  Judge 

County  of  Los   Angeles 

Kail  of  Justice 

Los  Ang-'los,   Ca.liforni3 

RE;   Case  isos«   2925SQ  ?nd   297919. 

One    (1)    copy  to:  V/arden,   Laivrence  K.  V/ilj5on 

San   Quentin,   California 

One    (1)    copy  to:  Petitioner 

I   certify  under  penalty   of   perjury  that  the   foregoing  is  true 
and  correct. 

Dated  ^^is?j£o':^y  of  December,    196^. 


ALt!i':RTO 
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Q         And  V7hen  you  looked  at  that  balloon  this 
Gsornlng,   did  you  see   those  markings  on  that  balloon? 

A         Yes,   sir. 

MR.  ROWEH:   Now,  that  concludes  the  evidence 
regarding  Count  II  of  the  Information,  your  Honor. 

THE  COURT:  All  riglit,  thank  you. 

MR.  ROWEiJ:  And  also  the  evidence  regarding  Overt 
Act  No.  2. 

THE  COURT:  All  right. 

MR.  ROWEN:  The  officer  is  now  about  to  start  on 
the  evidence  regarding  Count  III,  regarding  a  tran- 
saction between  Salvador  Gomez  and  Alberto  Barquera, 
Jr.,  as  alleged  in  Count  III  of  the  Information,  and 
also  it  applies  to  the  Overt  Act  No.  3  that  is  alleged 
in  Count  VI  of  the  Information, 

THE  COURT:  Go  ahead. 

Q    BY  MR.  ROWEN:  Officer,  directing  your 
attention  to  March  3,  1961,  some  time  on  that  date 
did  you  go  back  to  the  Texas  Club? 

A    Yes,  sir,  I  did. 

Q    At  that  time  were  there  fellow  officers  with 
you?  Were  you  under  surveillance? 

A    Yes,  sir. 

Q         VJho  were   the  officers  at  that  time? 

A         Agents  Kent  and  Leavey,  Agent  Lampe. 

Q         Did  you  go  into  the  Texas  Club? 
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A    No,  sir. 

Q    What  tius  of  the  day  or  night  did  you  arrive 
there? 

A    Approximate  1:40  p.m. 

Q    Oa  that  occasion  did  you  meet  the  Defendant 
Salvador  Gomez? 

A    Yes,  sir. 

Q    Where  did  you  meet  the  Defendant  Salvador 
Gomez? 

A    In  the  parking  lot  at  the  rear  of  the  Texas 
bar. 

Q    Had  you  been  there  before  1:40  p.m.? 

A    No,  sir. 

Q    All  right.  Tell  us  what  happened  on  that 
occasion? 

A    I  parked  the  state  vehicle  on  the  700  block 
East  12th  Street,  which  is  adjacent  to  the  parking 
lot  at  the  rear  of  the  Texas  Club;  got  out  of  the 
state  vehicle  and  walked  to  where  Salvador  Gomez  was 
standing  in  the  parking  lot.* 

I  asked  Salvador  Gomez  if  he  could  get  me  a  half 
a  piece  and  he  said,  "No,  I  don't  have  it." 

I  said,  "Well,  can  you  at  least  get  me   a  quarter?" 
And  he  said,  "Yes." 

Q    Now,  the  phrase,  "half  a  piece,"  what  doss 
that  mean? 
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A    Half  ounce  measurement. 

Q    Half  an  ounce  of  haroin? 

A    Heroin. 

Q    All  risht.  Then  he  said,  "No."  And  you  asked 
him,  "Could  you  at  least  get  me  a  quarter"? 

A    I  then  asked  hira  if  he  could  at  least  get  ma 
a  quarter.  He  said,  "Yes.  Wait  for  Nolo." 

Q    And  a  quarter  is  what,  a  quarter  ounce? 

A    Yes,  sir. 

Q    VThat  did  he  tell  you  after  you  asked  him  if 
he  could  get  you  a  quarter? 

A  Ha  said,  "Yes,  but  you'll  have  to  wait  for 
Nolo.  He'll  be  back  in  a  minute." 

I  then  told  him  I  would  wait  in  this  car  that  I 
was  driving.  And  he  said,  "Okay.  The  Chevy  over 
there?"  And  I  said,  "Yes." 

I  returned  to  the  state  vehicle  and  entered  it; 
waited.  Approximately  five  minutes  later  I  observed 
Alberto  Barquera. 

Q    Do  you  see  Alberto  Barquera,  Jr.,  in  the 
courtroom? 

A    Yes,  sir. 

Q    And  which  is  he? 

A    The  defendant  ne:ct  to  counsel. 

Q    Next  to  Mrs,  Chandler? 

A    Yes. 
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MB,  ROUEN:  Mr.  Alberto  Barquera  stand  up. 

Q    Is  that  Alberto  Barquera,  Jr? 

A    Yes,  sir. 

MR.  ROVJEN:  All  right,  you  can  sit  down. 

THE  WITNESS;   I  observed  Salvador  Gomez  and  Alberto 
Barquera  conversing  in  the  parking  lot  and  looking  in  my 
direction. 

Q    BY  MR.  ROWEN:  All  right.  What  happened  then? 

A    Alberto  Barquera  by  himself,  walkirig  by  himself, 
came  towards  the  state  vehicle,  entered,  sat  in  the  front 
seat.  And  he  said,  "Hi,  Tony.  How  are  you?" 

Q    Had  you  ever  met  Alberto  Barquera  before? 

A    Never. 

Q    Did  he  introduce  himself  by  any  name? 

A    I  asked  him,  "Are  you  Nolo?"  And  he  said, 
"Yes,  I  am." 

Q    What  happened  then? 

A    He  then  directed  ma  to  drive  into  the  alley. 

Q    Did  you  drive  the  car  in  the  alley? 

A    Yes,  sir.   I  proceeded  south  in  the  alley. 

Q    Was  there  any  conversation  while  you  drove 
in  the  alley? 

A    Yes.  He  asked  me,  "Are  you  from  El  Paso?" 
And  I  said,  "No,  I'm  from  La  Fuente  right  now," 

He  said,  "How  much  do  you  want?"  I  said,  "A  quarter." 
I  asked  him,  "How  much  will  it  be?"  And  he  said,  "Seventy." 
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THE  COUKT:   Seventy? 

THE  WITNESS:   Seventy,  yes. 

Q    BY  MR.  ROWEN:   Seven  oh? 

A    Seven  oh. 

Q    All  right,  go  ahead. 

A  At  the  south  alley  of  the  700  block  of  Pico 
Street,  the  south  entrance  to  the  alley,  he  asked  for 
the  money.  At  this  time  I  gave  him  $70.00  from  state 
funds  and  he  said,  "VJait." 

THE  COURT:  Now,  let  ms  get  this  straight.  You 
gava  him  $70.00  for  how  much  pov^der? 

THE  WITNESS:   A  quarter  ounce. 

THE  COURT:  One  quarter  ounce? 

THE  WITNESS:  Yes,  sir. 

THE  COURT:  All  right. 

THE  vaTNESS:  At  this  location  he  instructed  me 
to  park.  He  got  out  of  the  state  vehicle  and  I 
observed  him  to  walk  where  the  storm  drain  is  situated 
at  the  corner  of  the  building,  and  from  a  clump  of 
grass  that  was  growing  at  this  location  he  reached 
down,  retrieved  a  balloon,  and  came  back  to  the  state 
vehicle.  At  this  time  he  handed  me  a  yellow  colored 
balloon.  ..>... 

Q    BY  MR.  ROWEN:  Did  you  take  the  balloon 
into  your  possession? 

A    Yes,  I  took  the  balloon  and  I  asked  him  -- 
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counsel  J  and  tliG  interprates  ara  hare? 

MR.  DUNa^N:  So  stipulstsd. 

MRS.  CEMST)LEaj   So  stipulated, 

THE  COURT:  All  right,  go  shaad. 

Ko'j  W3  are  on  Count  V  and  Overt  Acts  6  and  7? 

MR.  ROVJEI^J:  Tast  is  correct. 

Q    Offlcsr,  diracting  your  attention  to  March 
21,  1951 g  did  you  soma  tima  on   that  day  go  back  to 
tha  Tayjha   Club? 

A    Yes,  sir,  I  did. 

Q    What  time  did you  first  go  there? 

A    Oh,  approxijnataly  5  aftsr  2:00,  2:00  o'clock, 
2:00  p.m. 

Q    And  when  you  v?snt  back  to  the  Texas  Club  en 
IMsrch  21,  1961,  did  you  meat  or  see  the  Defendant 
Salvador  Gomes? 


A 

Yes,  sir,  I  did. 

Q 

All  right.  Aad  did  you  talk,  with  him  then? 

A 

Yes,  sir,  I  did. 

Q 

First  of  all,  where  did  you  meet  him?' 

A 

He  \m>3   tiio  occupant  in  s  vehicle  tliat  pulled 

up  para 

llsl  to  th.2  --  pulled  up  alongside  the  state 

vehicle 

that  I  had  parked  on  the  700  block  east  Pico. 

Q 

No^Af,  »^era  you  under  surveillance  by  fellow 

members 

of  th:3   State  Narcotic  Bureau  at  that  time? 

A 

Yes. 

i 
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1  Q    And  Viiie  wera  thsy? 

2  A    The/  U3ra  Agents  Ualls,  Kant,  Lssvey,  Karro. 

3  Q    Aud  you  wsra  parked  oii  12th  Street^  7th  Street-" 
^  wharG  were  you  parkad? 

5  A    700  block  East  12tb  Sti'sat  —  no  —  yes,  yss. 

6  Q    All  right.  And  wsra  yo'j  in  a  state  polica 
car,  iv'ara  you? 

A  YaSj  sir. 

Q  State  vehicle.     And  just  to  repsat,   now,   the 
Defendant  Salvador  Go^iz  0rova  up  1r  a  car? 

A  Yss,   sir. 

Q  Was  ha  in  an  autoQobils  by  himself  or  ware 
thsre  others  in  the  car"? 

A  Thsra  wars  others  in   the  car. 

Q  And  ho^,v  many   others  were  there  in  the  csr? 

A  One. 

Q  Was  it  a  m2.fi  or  a  woaian? 

A  A  man. 

Q  Do  yoii  see  that  parson  in  the  courtroom 
today? 

A  Yq3. 

Q  Who  is   that? 

A  Alberto  B^rquera,  Jr. 

Q  Knowr^  to  you  as  "NolOj"   too? 

A  Yes,   sir. 

Q  Vfnst  happened  st  this  occasion? 
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A    Well,  Alberto  Bsrquera,  Jr. .,  was  driving, 
Salvador  Gs^aac  was  a  passsKger  in  the  front  seat.  TliGy 
pulled  up  alornijsida  of  saa.  Salvador  aoked  me,  "^Jhat 
do  you  v?ant?" 

TH2  COURT  J  VJait  a  minuts.  You  pulled  up  along- 
side of  yihoi^l 

THE  WITNESS:  Tney  pulled  up  alongside  of  ma  on 
ths  700  block  of  12th  Streat. 

THE  COURT:  All  right.  No-?,  who  pulled  up? 

THS  yiTIJSSS:   Salvador  Go&as  and  Alberto  Bsrquera. 

THS  COURT:  All  right. 

THS  WITNESS:  Alberto  Barquara  vjas  driving.  Thay 
pulled  up  alongside  the  stata  vahiclQ,  and  Salvador 
Gom2s  eskad  ma,  "Vfnat  do  you  v^ant?"  And  I  said,  "A 
quarter."  And  hs  said,  "Olcay,  wait  hare." 

Q    BY  MR.  ROWEN:  \rno  said,  "Okay,  wait  hsrs"? 

A    Salvador  Gomaz* 

Q    Told  you  to  wait  there? 

A    Yes. 

Q    Did  GcEnss  get  out  of  tha  car  uhen  ha  asked 
you  what  you  wanted? 

A    No. 

Q    After  you  told  hia  "A  quarter,"  he  told  you 
to  "VJsit  hers,"  ^?3S  he  out  of  the  car  then  or  was  ho 
still  in  the  car? 

A    No.  Thay  were  both  in  the  vehicle. 
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Q    W^rs  you  in  your  car? 

A    Ko,  I  ^733  oa  tli3  street. 

Q    Whsrj  you  say  "on  tha  street  --" 

A    I  vjas  stH^idlng  on  the  strsst. 

Q    All  right.  After  thoy  told  you  to  "\^ait  hare," 
what  did  thay  do  then? 

A    Tbsy  drove  £i'?ay  hsjadins  south  in  the  alley. 

Oh,  approxiniitely  10 j  15  Einutee  later  ths  car 
returned  and  parkad  on  tha  700  block  of  12th  Street 
nsst  to  San  Pedro,  700  block  S^st. 

MR.  RCWEN:  All  right.  Not^?,  just  a  momant.  I 
waat  ta  direct  the  Court's  attention  to  Overt  Act  No.  6, 

THE  COURT:  Yss . 

MR.  ^^,mi^:     Ho:;,  tha  officer  has  testified  to 
the  circumstitiicQS  regarding  Overt  Act  No.  6;  that  is, 
the  convaraation  bstvrsen  Albarto  Barquera,  Jr.,  and 
Salvador  Gomz,  "  ■ 

ras  COURT;  All  right. 

MR.  ROi^*Eri:  Aad  the  officer  has  just  testified 
to  ths  Overt  Act  No*  7;  tliat-  i^,  that  Alberto  Barquera, 
Jr.,  and  Salvador  Gomes  did  leave  the  700  block  of 
£33t  12th  Street  in  a  notcr  vehicle  and  return  to  the 
location  later,  15  minutes  later.  So  v;3  have  taken 
all  of  the  Overt  Acts  alleged  in  Count  VI,  your  Honor, 

THE  COURT:  All  right. 

Q    BY  MR,  ROWEN:  No:;,  after  they  raturnsd  ir» 
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tha  car,  whare  did  they  psrk? 

A    Tlioy  parked  on  tha  700  block  East  12th  Street 
next  to  San  Pedro. 

Q    Whsrs  wora  you  at  that  time? 

A    I  was  still  in  tli-^  state  vehicle,  v^hichwas 
parked  furtlier  east, 

Q    Oksy.  And  than  v/hat  happarsed? 

A    Upon   parking  thsir  vehicle,  Salvador  Gomaz 
and  Albsrto  Barqusra  got  out  of  their  vshicle, 

Q    TTiBj   botli  got  out  of  thsir  casl 

A    Yes. 

Q    Tlien  what  did  thay  do? 

A    Both  Gntered  the  Texas  bar  through  the  front 
door, 

Q    01-^ y.  X-Jbat  did  yoa  do? 

A    I  remainad^  in  ths  state  vshicls.  Shortly 
after^/?ard,  Salvador  Gosei:  comas  out  to  tha  rear  door. 

Q    The  rear  door  of  the  Tei'cas  bar? 

A    Of  the  Tay.BB   bar.  And  motions  for  me  to 
join  him. 

Q    Did  you  get  out  of  your  car  then? 

A    Yes,  I  did. 

Q    Did  you  go  into  tha  Tsi.as  bar? 

A    No,  I  D2t  hin  at  the  rear  doorway. 

Q    Who  did  you  mast  at  the  rear  doorvi'ay? 

A    Salvador  Gomsz. 
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1  Q         Did  yo-a  havo  a  converostion  with  Salvador*  Gocisz 

2  at  that  tiffi3? 

3  A  YG3. 

*  Q  \\fhat  was  said? 

A  Ka  said,  "Go  into  thr^  woaerj's  toilet;   Nolo 
^        is  thare." 

Q  All  ri|tt.     What  did  yon  say? 

^  A  I  said,  "Okay,"     I  walked   into  tha  women's 

^        restroom, 

10  Q  Ins  Ida  tha  Tssas  havl 

11  A  Yes,   sir. 

12  Q  All  right.     Tell  us  v^hat  hsppsned   irjslds. 

13  A  Alberto  Barqusra  '^as  ins  ids.     Hg  set  me  at 

14  ths  door.  At  this  tiiss  h3  said,  "Hnva  you  got  tha 
money?"  I  said,  "Yes."  I  said,  "Hcvj  mush  is  it?" 
Ha  said,  "Seventy." 

1"^  Hs  than  handed  ma  a  balloon  and  I  handed  him 

^^         $70.00  fro2}  stata  funds. 

1^        Q    Was  thers  any  con v or 3a t ion? 

A    Yes.  * 

Q    Tall  us  about  that, 

A    I  asksd  him  if  I  could  still  get  tha  £ivo 
piacas,  and  ha  said,  "Yes,  whe-iaver  you  are  ready, 
just  bring  tha  monay  in.  Ws  can  do  it." 

Q    Wha  t  elsa? 

A  I  told  hiiG  that  I  would   sao  about  it. 
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LOUISE    LEE,    LAWRENCE    LEWIS, 

Appellants, 
vs. 
UNITED   STATES  OF   AMERICA, 

Appellee. 

APPELLEE'S   BRIEF 


I 

JURISDICTIONAL   STATEMENT 

This  is  an  appeal  from  the  judgment  of  the  United  States 
District  Court  for  the  Southern  District  of  California,    adjudging 
appellants   to  be  guilty  as  charged  in  a  one -count  indictment  follow- 
ing trial  by  jury. 

The  offense  occurred  in  the  Southern  District  of  California. 
The  District  Court  had  jurisdiction  by  virtue  of  Title  18,    United 
States  Code,    Sections  2  and  3231,    and  Title  21,    United  States  Code, 
Section  174.     Jurisdiction  of  this  Court  rests  pursuant  to  Title  28, 
United  States  Code,    Sections  1291  and  1294. 


1- 
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II 

STATEMENT   OF    THE   CASE 

Appellants  were  tried  under  the  one-count  indictment  which 
alleged  that  appellant  Lewis  knowingly  concealed,    and  facilitated 
the  transportation  and  concealment  of,    approximately  six  ounces 
of  cocaine  and  one  ounce  of  heroin,    narcotic  drugs,    which,    as  he 
then  and  there  well  knew,    had  been  imported  and  brought  into  the 
United  States  contrary  to  law.      The  indictment  also  alleged  that 
appellant  Lee   knowingly  aided,    abetted,    assisted,    counseled,    in- 
duced and  procured  the  commission  of  that  offense  [C.  T.    2].   — ' 

Jury  trial  of  appellants  commenced  on  February  1,    1966, 
before  United  States  District  Judge  James  M.    Carter  [R.  T.    2].   -' 
Appellants  were  found  guilty  as  charged  on  February  2,    1966 
[R.  T.    218-19]. 

Thereafter,    on  March  7,    1966,    appellant  Lee  was  committed 
to  the  custody  of  the  Attorney  General  for  treatment  and  supervi- 
sion as  a  Youth  Offender,    until  discharged  by  the  Board  of  Parole. 
Appellant  Lewis  was  sentenced  to  seven  years  in  prison  on  the 
same  date  [C.  T.    15-16]. 

Appellants  thereafter  filed  timely  notices  of  appeal  [C.  T. 
17-18]. 


l_l  "C.  T.  "  refers  to  the  Clerk's  Transcript  of  Record. 

2/  "R.  T.  "  refers  to  the  Reporter's  Transcript.     The  Reporter's 

Transcript  of  proceedings  at  the  hearing  on  Motion  to  Sup- 
press Evidence  will  be  separately  designated. 

2. 


Ill 

ERROR   SPECIFIED 

Appellants  specify  the  following  points  upon  appeal: 

1.  Alleged  error  in  the  ruling  that  appellant  Lee  had 
no  standing  to  object  to  a  search. 

2.  Alleged  insufficiency  of  the  evidence  as  to  Lee. 

3.  Alleged  error  in  denying  appellant  Lewis's  Motion 
to  Suppress  Evidence. 


IV 
STATEMENT  OF   THE    FACTS 

A.  The  Motion  to  Suppress  Evidence. 

On  October  8,    1965,    United  States  Customs  Agent  Thaine 
Ellis  was  informed  by  Leobardo  Sandoval  that  a  1955  Ford  bearing 
California  license  GNP  408  would  be  used  to  transport  a  quantity 

of  narcotics  into  the  United  States  from  Mexico  [M.  S.    18-19,    21, 

3/ 
23-24].   -' 

Sandoval  had  been  very  reliable  as  an  informant  in  the  past 
and  had  provided  information  resulting  in  arrests  upon  three 
i separate  occasions: 


3/  "M.  S.  "  refers  to  the  Reporter's  Transcript  of  Proceedings 

at  the  hearing  of  the  Motion  to  Suppress  Evidence. 


"THE  COURT:     The  information  given  on  these 
occasions  checked  out? 

"THE  WITNESS:     Right  down  to  the  line,    yes, 
sir.  "     [M.  S.    31]. 

On  the  following  day,    October  9,    Sandoval  informed  Ellis 
that  the  vehicle  would  cross  the  line  after  10  o'clock  in  the  morn- 
ing.    At  about  11:45  on  the  same  date  Ellis  was  informed  by  an 
officer  at  the  port  of  entry  that  he  had  stopped  the  vehicle  and  sent 
it  to  the  secondary  inspection  area.     Ellis  ordered  that  there  be  no 
search  in  the  secondary  area  and  also  asked  Supervisory  Customs 
Port  Investigator  Gore  to  follow  the  vehicle  when  it  left  the  second- 
ary area  [M.  S.  '19-20,    24]. 

Ellis  was  in  radio  communication  with  Gore  as  the  latter 
followed  the  vehicle.     Gore  informed  him  that  he,    Gore,    was 
being  followed  by  a  1963  Buick  with  Nevada  license  plates.     He 
gave  the  license  number  to  Ellis  [M.  S.    20]. 

Ellis  subsequently  observed  the  1955  Ford  and  talked  to  the 
driver,    who  was  Sandoval.     Sandoval  advised  Ellis  that  he,    San- 
doval,   was  to  park  the  Ford  at  Ocean  View  and  (Ellis  believed) 
45th.     Sandoval  said  that  he  was  instructed  to  leave  the  keys  in  the 
ashtray,    leave  the  vehicle,    and  proceed  to  a  distance  approximately 
two  or  three  blocks  away,    from  which  point  he  could  observe  the 
vehicle.     Sandoval  had  been  instructed  to  wait,    that  someone  would 
pick  up  the  vehicle  and  return  it  about  an  hour  later,    and  that  it 
would  be  left  in  order  that  he  could  return  in  the  vehicle  to  Mexico 

4. 


[M.S.    21-23]. 

Customs  Agent  Paul  Samaduroff  subsequently  observed  the 
Ford  parked  on  Ocean  View  by  45th  Street.      This  was  on  the  same 
date  [M.  S.    5-7].     Samaduroff  had  been  informed  by  Ellis  that  he 
had  good  information  (or  words  to  that  effect)  that  there  were 
narcotics  in  the  Ford,    and  he  had  been  told  about  the  Buick  follow- 
ing some  distance  behind  the  Ford.     He  was  informed  by  radio 
that  the  same  Buick  was  in  the  area  of  45th  and  Ocean  View. 
Samaduroff  observed  a  male  walking  from  the  Buick  toward  Ocean 
View.     Samaduroff  parked  elsewhere  and  was  informed  that  the 
man  walking  from  the  Buick  had  entered  the  Ford  and  had  proceeded 
up  Ocean  View  [M.  S.    6-9,    13]. 

Samaduroff  followed  the  Ford,    which  parked  in  front  of  a 
grocery  store  at  Logan  and  45th.     Ellis,    who  saw  the  Buick  leave 
the  area,    instructed  Samaduroff  "to  pick  up  the  '55  Ford  with 
occupant".     Ellis  was  in  charge  of  the  case  [M.S.    9,    13,    27-28]. 

Ellis  then  arrested  appellant  Lewis,    who  was  alone  in  the 
Ford  and  was  seated  in  the  driver's  seat.     The  original  driver  of 
the  Ford  had  previously  left  [M.  S.    U,    15-17].     Ellis  stopped  the 
Buick  on  another  street.     Appellant  Lee  was  the  occupant  of  the 
Buick.     No  contraband  was  found  in  the  search  of  that  vehicle 
[M.S.    28,    30], 

The  arrest  of  Lewis  occurred  approximately  30  minutes 
i'after  Ellis  saw  Sandoval  [M.  S.    27].     The  Ford  was  moved  to  the 
Customs  office  immediately  after  the  arrest.     Then  it  was  moved 
to  a  service  station,    there  being  no  facilities  at  the  Customs  office 

5. 


II 


for  thorough  search  of  the  vehicle.  Such  facilities  also  were  lack- 
ing at  the  scene  of  the  arrest.  The  officers  did  not  know  the  exact 
location  of  the  narcotics  in  the  vehicle.     A  hoist  was  needed  in 

ll  order  to  left  the  vehicle  [R.  T.    117-18;    M.S.    12]. 

It  took  fifteen  minutes  to  move  the  Ford  from  the  scene 
of  the  arrest  to  the  Customs  office.  It  remained  there  for  five 
minutes,    and  it  took  a  couple  of  minutes  to  move  it  to  the  service 

I  station.     The  search  consumed  the  remainder  of  the  approximately 

jtwo  hours  that  elapsed  between  the  time  of  arrest  and  the  time  of 
the  discovery  of  the  evidence  in  question  [R.  T.    118]. 

The  officers  found  seven  contraceptives,    containing  what 
appeared  to  be  narcotics,    under  the  window  moulding  on  the  right- 
hand  door  and  the  left-hand  door.     There  was  no  search  warrant 
[M.S.    12-15;    R.  T.    48]. 

The  trial  Court  held  that  there  was  probable  cause  to 
arrest  appellants;    that  the  informant  was  a  reliable  informant; 
that  it  was  reasonable  and  proper  to  move  the  Ford  to  the  Customs 
office  and  also  reasonable  to  move  it  to  a  service  station  before 
the  search  occurred;    that  the  search  was  conducted  as  promptly 
as  it  could  be  conducted;    and  that  the  search  occurred  within  a 

Ireasonable  time  after  the  arrest  [R.  T.    119;    M.  S.    39-40].     The 

trial  Court  also  held  that  it  was  impractical  to  secure  a  search 

warrant  before  Lewis  was  arrested;    that  Samaduroff  was  acting 

]under  the  directions  of  Ellis;    and  that  Lee  had  no  standing  to  object 
I 
to  the  search  [R.  T.    120-21;     M.S.    39-40]. 


1 
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B.  The  Trial 

On  October  8,    1965,    Leobardo  Sandoval  told  Customs  Agent 
Thaine  Ellis  that  a  narcotics  dealer  named  Tino  in  Tijuana,    Mexico, 
had  offered  to  pay  him  $50  for  driving  an  automobile  into  the  United 
States.     Sandoval  had  provided  reliable  information  in  narcotics 
l,  cases  in  the  past.     In  each  case  the  information  had  proved  to  be 
\  true  [R.  T.    77.    93-95], 

The  usual  smuggling  procedure  in  cases  of  this  nature  in- 
volved an  advance  payment  for  the  narcotics  in  Mexico  by  the 
American  buyer,    with  another  person  being  hired  to  drive  the 
vehicle  across  the  border  and  leave  it  on  the  American  side.     The 
purchaser  would  pick  up  the  vehicle  and  the  narcotics.     In  other 
cases,    the  Mexican  narcotics  peddler  would  conceal  the  narcotics 
in  an  inexpensive  vehicle  and  hire  someone,    usually  a  Mexican 
citizen,    to  drive  the  vehicle  across  the  border,    leave  it  for  an 
j  hour,    and  then  return  it  to  Mexico  [R.  T.    103]. 

A  1955  Ford  station  wagon  arrived  from  Tijuana,    Mexico, 
I  at  San  Ysidro,   California,    at  approximately  11:45  a.  m.    on  October 
'  9,    1965  [R.  T.    22-23,    25].     The  Mexican  who  was  driving  the 
j  vehicle  declared  no  merchandise  [R.  T.    23,    26].     Agent  Ellis 
directed  that  the  vehicle  be  sent  through  without  a  thorough  inspec- 
tion [R.  T.    96].     When  searched  later  in  the  day,    the  Ford  station 
wagon  contained  approximately  six  ounces  of  cocaine  and  three- 
fourths  of  an  ounce  of  heroin  [R.  T.    18-21,    61,    65-66]. 

Customs  Port  Investigator  George  Gore  followed  the  Ford 
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in  an  unmarked  vehicle  as  the  Ford  left  the  port  of  entry.     The 
vehicles  proceeded  from  Highway  101  to  U.  S.    Highway  101  Alter- 
nate and  on  the  latter  road  to  an  intersection  in  Otay.     At  that 
point  Gore  reached  the  conclusion  that  a  third  vehicle  was  following 
the  Ford  and  his  own  vehicle.     He  advised  Agent  Ellis  of  this  con- 
clusion by  radio.     The  third  vehicle,    a  black  Buick  with  Nevada 
license  plates,    contained  one  male  and  one  female.     Gore  subse- 
quently noted  the  license  number  and  gave  it  to  Ellis  [R.  T.    2  6-30]. 

The  Ford  and  Buick  both  turned  left  on  Main  Street  and 
proceeded  to  the  west.     Both  vehicles  turned  right  from  Main  Street 
and  proceeded  on  Broadway.     The  Ford  turned  right  on  Moss  Street 
in  Chula  Vista.     The  Buick  continued  for  one  block,    made  a  left 
turn  and  a  U-turn,    and  ended  up  on  Moss  Street.     The  distance 
from  the  port  of  entry  to  Moss  Street  was  about  6-1/2  miles.     The 
Buick  had  first  been  observed  behind  the  Ford  and  Gore's  vehicle 
at  a  point  about  one  or  one  and  one -half  miles  from  the  port  of 
entry  [R.  T.    28-30,    36,    50]. 

Agent  Ellis  had  observed  the  Ford  near  Moss  and  Broadway, 
had  recognized  the  driver,    Sandoval,    and  had  waved  to  him  to 
turn  on  Moss.     Ellis  talked  to  Sandoval  and  told  him  to  turn  off 
Moss  and  remain  out  of  sight  for  a  few  minutes.     Ellis  subsequently 
observed  a  black  Buick  turn  onto  Moss  Street  from  Broadway  [R.  T. 

178-79]. 

i  After  various  driving  maneuvers  Ellis  met  Sandoval  again, 

jthe  Ford  driven  by  Sandoval  was  parked  in  a  garage  in  Chula  Vista, 

i 
and  various  agents  and  Sandoval  had  a  meeting  at  that  point  at 

!  8. 


approximately  12:30.     Sandoval  told  Ellis  that  he  had  been  proposi- 
tioned to  take  the  Ford  to  45th  and  Ocean  View  Avenue  in  the  Logan 
Heights  area  of  San  Diego.     Ellis  told  him  to  drive  the  Ford  to  that 
location  [R.  T.    50,    78,    81].     Sandoval  drove  to  45th  and  Ocean  View, 
parked  the  vehicle  at  that  location,    and  left  the  vehicle  [R.  T.    61, 
81-83].     In  order  to  reach  45th  and  Ocean  View,    Sandoval  had 
driven  to  Broadway,    turned  right,    went  to  "H"  Street  in  Chula  Vista, 
turned  left,    took  the  101  Freeway  to  Wabash,    went  from  Wabash  to 
Ocean  View,    and  turned  right  on  Ocean  View  [R.  T.    61,    62].     The 
distance  was  about  eight  miles  from  Moss  Street  [R.  T.    36]. 

Shortly  afterwards,    appellant  Lewis  was  observed  as  he 
operated  the  Ford  station  wagon  on  Ocean  View  [R.  T.    53,    62-63]. 
He  had  just  previously  been  seen  in  a  black  Buick  which  was  driven 
away  from  the  scene  by  appellant  Lee  [R.  T.   45-47].     This  was  the 
same  Buick  that  had  been  observed  behind  the  Ford  and  Officer 
Gore's  vehicle  during  the  trip  through  Otay  [R.  T.    29,    62-63].     Its 
presence  was  reported  to  all  units  by  radio  [R.  T.    62-63]. 

Lewis  parked  the  Ford  station  wagon  in  front  of  a  store  or 
market  and  was  arrested  at  that  location  [R.  T.    64-65,    75].     Appel- 
lant Lee  was  stopped  as  she  left  the  scene  in  the  Buick.     When  the 
officers  left  their  vehicle  (which  was  not  distinctively  marked  as 
a  police  vehicle),    Lee  drove  away  again:    "She  went  around  the 
corner  real  fast  to  the  right  and  we  spun  our  wheels  to  get  around 
her,   honked  our  horn  and  flashed  the  red  light,    and  had  to  come  up 
alongside  and  pull  her  over  to  the  curb  and  make  her  stop.  "    [R.  T. 
51,    148]. 
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Agent  Ellis,   who  participated  in  the  arrest  of  Lee,   ques- 
tioned her  regarding  the  whereabouts  of  the  man  who  had  been  with 
her  in  the  vehicle.     She  did  not  answer.     Ellis  told  her  that  the 
man  had  been  arrested,    and  she  said,    "I  want  to  be  with  him" 
[R.  T.    84-85].     Customs  Investigator  Prentice  White  asked  Lee 
where  she  had  gone  or  what  she  had  done  on  that  date.     She  said 
that  they  had  come  to  San  Diego.     After  White  mentioned  Tijuana 
she  said  that  she  had  gone  to  Tijuana  that  morning  [R.  T.    142-43] 
and  refused  to  make  other  statements  [R.  T.    142-43]. 

Since  narcotics  are  frequently  concealed  in  the  undercar- 
riage of  a  vehicle,    and  since  a  lift  was  needed  in  order  to  raise  the 
Ford  and  examine  the  undercarriage,    the  Ford  was  moved  to  a 
service  station  about  three  blocks  from  the  Customs  office.     The 
officers  did  not  know  the  exact  location  of  the  contraband  in  the 
vehicle  [R.  T.    74,    151,    152]. 

The  search  of  the  Ford  at  the  service  station  lasted  from 
1-1/2  to  2  hours  before  seven  packets  were  found  inside  the  mould- 
ing of  the  two  front  doors  [R.  T.    48,    65-66,    152].     Six  of  the  packets 
contained  cocaine  and  the  seventh  contained  heroin.     There  were 
approximately  six  ounces  of  cocaine  and  at  least  three -fourths  of 
an  ounce  of  heroin  [R.  T.    18-21].     Various  witnesses  testified 
(either  directly  or  by  stipulation)  concerning  the  "chain  of  posses- 
sion" of  the  narcotics  [R.  T.    48-49,    66,    85-86,    110-113]. 

The  cocaine  had  a  sales  value  of  about  $500  per  ounce  in 
Mexico  ($3,  000).     The  six  ounces  had  a  potential  wholesale  value 
of  $30,  000.     The  heroin  had  a  potential  wholesale  value  of  about 
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$3,  000  per  ounce  [R.  T.    99-101]. 

Appellant  Lee  testified  that  she  and  Lewis  left  Nevada  at 
about  midnight  on  Friday,    October  8;    that  they  "were  just  lovers 
taking  a  trip";    that  they  stopped  in  Los  Angeles;    that  they  went 
to  Mexico  at  about  8:30  or  9:00  in  the  morning;    that  she  and  Lewis 
were  together  all  of  the  time  that  they  were  in  Tijuana;    that  she 
did  not  observe  Lewis  making  any  telephone  calls  or  having  a 
conversation  with  anyone  else;    and  that  Lewis  later  got  out  of  the 
Buick  in  San  Diego  [R.  T.    124-26,    130]. 
She  continued  as  follows: 

"Q.  And  where  did  he  say  he  was  going? 

"A.  He  told  me  he  was  going  to  take  a  walk 

because  he  was  mad  and  he  told  me  to  make  two  or 
three  blocks  and  pick  him  up  in  about  six  minutes. 

"Q.  Where  did  he  tell  you  to  pick  him  up 

in  about  six  minutes? 

"A.  Same  place. 

"Q.  Same  spot? 

"A,  Same  area.  "    [R.  T.    130-31]. 

Lee  denied  under  oath  the  assertion  that  she  started  to 
drive  away  after  the  officers  stopped  her  and  emerged  from  their 
vehicle  [R.  T.    141]. 

After  questioning  Lee,  the  officers  listed  her  address  as 
2717  Royal  Court,  North  Las  Vegas,  Nevada.  She  testified  that 
her  address  at  that  time  actually  was  421  Elizabeth,    North  Las 
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Vegas,   Nevada  [R.  T.    123,    145].     Lewis  also  lived  at  421  Elizabeth 
in  North  Las  Vegas.     However,    Lee  testified  that  she  did  not  live 
with  Lewis  [R.  T.    129,    145].     The  Buick  involved  in  this  case  was 
registered  to  a  "Katherine  Joseph"  at  421  Elizabeth  Street,    Las 
Vegas,    Nevada  [R.  T.    146]. 

While  questioning  Lee,    White  was  informed  that  she  previ- 
ously lived  on  Normandy  Street  in  Los  Angeles.     Lee  testified  at 
the  trial  that  she  did  not  previously  live     on  Normandy  Street  in 
Los  Angeles  and  that  she  did  not  tell  the  officers  that  she  had  lived 
there  [R.  T.    129,    145-46]. 

Lee  told  White  that  she  was  employed  as  a  dancer  in  an 
officers'  club.     She  testified  at  the  trial  that  she  was  a  file  clerk 
at  the  time  of  the  arrest  [R.  T.    139,    143].     Lee  told  While  that  she 
was  20  years  of  age.     She  testified  at  the  trial  that  she  was  18, 
was  born  in  March,  1947,  and  graduated  from  high  school  in  1963 
[R.  T.    128,    130,    135,    143]. 

Lee  testified  that  Lewis  had  never  told  her  anything  about 
the  case  [R.  T.    136].     She  testified  upon  direct  examination  that 
she  stopped  in  Los  Angeles  on  the  way  to  San  Diego  and  did  not 
know  the  time  that  she  left  Los  Angeles  [R.  T.    124-25].     This  testi- 
mony occurred  after  evidence  had  been  introduced  to  the  effect  that 
Lewis  had  stated  that  he  stopped  in  Los  Angeles  on  the  way  [R.  T. 
89].     However,    under  cross-examination,    Lee  testified  that  they 
came  straight  from  Las  Vegas  to  Tijuana  [R.  T.    135].     Lee  also 
testified  that  she  was  not  advised  of  her  right  to  an  attorney  by 
Agent  Ellis.     Ellis  testified  that  he  did  advise  her  of  her  right  to 
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an  attorney  [R.  T.    90,    132]. 

Appellant  Lewis  did  not  testify  [R.  T.    p.    i]. 

It  was  necessary  for  the  officers  to  employ  a  cross-cut 
Phillips  screwdriver  in  order  to  remove  the  panels  which  concealed 
the  narcotics  [R.  T.    48-49,    67].     Lewis  had  a  Phillips  screwdriver 
in  his  pocket  on  the  date  in  question  [R.  T.    91]. 

October  9,    1965  was  a  Saturday  [R.  R.    124]. 

In  the  case  of  Lewis,    the  jury  was  instructed  in  regard  to 
the  statutory  presumption  under  Title  21,    United  States  Code, 
Section  174.     This  instruction  was  limited  to  Lewis  and  did  not 
apply  to  appellant  Lee  [R.  T.    204]. 

V 
ARGUMENT 


A.  APPELLANT    LEE   HAD   NO   STANDING 

TO   OBJECT   TO    THE   ADMISSIBILITY 
OF    THE    CONTRABAND. 


Appellant  Lee  contends  that  the  trial  Court  committed  pre- 
judicial error  in  the  denial  of  Lee's  Motion  to  Suppress  Evidence 
where  the  denial  was  based  in  part  upon  the  ruling  that  Lee  had  no 
standing  to  object  to  the  search.     The  search  in  question  was  the 
search  of  a  Ford  station  wagon.      Lee  was  not  in  the  Ford  when  it 
was  searched,    was  not  in  it  when  it  was  stopped,    and  did  not  at 
any  time  claim  any  interest  in  the  Ford  or  in  the  contraband  that 
was  seized.     Consequently,    she  had  no  standing  to  object  to  the 
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stopping  of  the  Ford,    the  search  of  the  Ford,    and  the  admissibility 
)f  the  narcotics  in  evidence.     The  jury  was  not  instructed  under 
he  statutory  presumption  of  Title  21,    United  States  Code,    Section 
.74  in  Lee's  case.     This  instruction  was  limited  to  appellant 
:.ewis's  case  [R.  T.204]. 

Diaz-Rosendo  v.    United  States,    357  F.  2d  124 
(9th  Cir.    1966). 
Appellant  Lee  contends  that  the  case  of  Jones  v.    United 
Itates,    362  U.S.    257  (1960),    is  controlling.     In  Diaz-Rosendo, 
lupra,    in  an  en  banc  hearing,    this  Court  reached  the  unanimous 

;onclusion  that  the  Jones  rule  did  not  apply  under  circumstances 

4/ 
limilar  to  those  of  the  instant  appeal.   — '      Here,    as  in  Diaz-Rosendo 

at  p.    132),    appellant  Lee  was  not  on  the  premises  "where  the 

learch  occurred"  and  her  conviction  "did  not  flow  from  the  posses- 

iion"  by  herself  at  the  time  of  the  search. 


B.  THERE   WAS   SUFFICIENT   EVIDENCE 

TO  SUSTAIN   THE    CONVICTION  OF 
APPELLANT   LEE. 


Appellant  Lee  argues  that  the  evidence  against  her  was 


t/  It  should  be  noted  that  where  a  trial  involves  two  defendants, 

the  admissibility  of  evidence  against  one  defendant  will  not 
)e  affected  by  the  claim  that  the  evidence  was  illegally  seized  from 
he  co-defendant. 

Mosco  V.    United  States,    301  F.  2d  180,    188 
(9th  Cir.    1962),    cert.    den.    371  U.S.    842 

(1962); 
Daddio  V.    United  States,    125  F.  2d  924 

(2nd  Cir.    1942. 
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insufficient  to  justify  a  verdict  of  guilty. 

It  is  respectfully  submitted  that  the  circumstantial  evidence 
was  sufficient  to  sustain  Lee's  conviction.     Aiding  and  abetting  is 
frequently  proved  by  circumstantial  evidence. 

Diaz-Rosendo,    supra,    at  p.    129. 

Appellants  do  not  question  the  sufficiency  of  the  evidence 
against  Lewis,    who  picked  up  the  vehicle  with  the  narcotics  and 
had  the  Phillips  screwdriver  in  his  pocket  [R.  T.    53,    62-63,    91]. 
Lee's  participation  in  the  crime  was  clearly  shown  by  her  assist- 
ance in  driving  the  Buick  away  from  the  critical  area  of  the 
criminal  venture;    her  escape  attempt;     her  seemingly  inexhaustible 
capacity  for  falsehood  when  questioned  concerning  the  matter; 
and  the  basic  absurdities  in  her  version  of  the  events  of  the  date 
in  question. 

It  is  evident  that  Lee's  role  in  the  crime  was  to  operate 
the  Buick.     Lewis  could  not  remove  both  vehicles  from  the  vicinity 
of  45th  and  Ocean  View,    and  he  certainly  would  not  want  to  carry 
out  the  difficult  process  of  removing  the  narcotics  from  the  Ford 
in  a  populated  area.     A  driver  was  necessary,    and  Lee  fulfilled 
that  role.     The  question  is  whether  she  had  knowledge  of  the  crime. 
The  evidence  is  circumstantial. 

It  is  evident  that  Lee  was  with  Lewis  when  the  Ford  was 
being  followed  by  the  same  Buick  in  which  Lee  was  later  apprehended 
[R.  T.    26-30,    51,    62-63].     The  Ford,    which  upon  later  search  was 
found  to  have  the  narcotics,    entered  the  United  States  from  Mexico 
at  the  port  of  entry  at  San  Ysidro  [R.  T.    18-20,    22-23,    25,    65-66]. 
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About  one  or  one  and  a  half  miles  from  the  part  of  entry,    the 
Buick  was  observed  behind  the  Ford.     It  continued  to  follow  the 
Ford  upon  a  winding  route  for  a  distance  of  from  5  to  5-1/2  miles, 
through  Otay  to  a  point  in  Chula  Vista  [R.  T.    28-30,    36,    50].     The 
Ford  was  subsequently  moved  to  a  point  about  eight  miles  away 
from  Chula  Vista,    in  another  city,    San  Diego.     Appellants  and  the 
same  Buick  arrived  at  the  scene,    Lewis  entered  the  Ford  and  the 
Ford  and  Buick  left  the  scene  [R.  T.    36,   45-47,    53,    62-63]. 

Lee  was  stopped  by  the  officers.     After  they  left  their 
vehicle,    she  attempted  to  escape  in  the  Buick  at  high  speed  but 
was  forced  to  a  stop.     She  does  not  claim  that  she  did  not  know  that 
they  were  officers.     On  the  contrary,    she  testified  that  she  made 
no  attempt  to  drive  away  after  the  officers  first  halted  her  forward 
Drogress  [R.  T.    141,    148]. 

When  Lee  was  told  that  her  male  companion  had  been 
arrested,    instead  of  indicating  surprise  or  innocense,    she  merely 
stated,    "I  want  to  be  with  him"  [R.  T.    84-85].     When  asked  where 
she  had  gone  or  what  she  had  done  on  that  date,    L.ee  said  they  had 
:ome  to  San  Diego.     She  said  nothing  about  Tijuana  until  it  was 
evident  that  the  officers  were  aware  of  the  trip  in  that  direction 
^R.  T.    142-43]. 

The  evidence  is  viewed  in  the  light  most  favorable  to  the 
Drevailing  party  in  the  trial  Court. 

Diaz-Rosendo,    supra,    at  p.    129.     Consequently,    it  is 
evident  that  Lee  provided  a  false  address,    a  false  age,    and  a  false 
3ccupation,    either  at  the  time  of  arrest  or  at  the  time  of  trial 

16. 


[R.  T.    123,    128,    130,    139,    143,    145].     At  the  time  of  arrest,    Lee 
concealed  the  fact  that  she  was  living  at  the  same  address  provided 
by  the  co-defendant,    Lewis.     At  the  trial,    she  admitted  that  she 
had  lived  at  that  address  (421  Elizabeth  Street,    North  Las  Vegas, 
Nevada),    but  denied  that  she  lived  with  Lewis  [R.  T.    123,    129,    145]. 
There  was  no  attempt  to  explain  the  fact  that  the  Buick  was  regis- 
tered to  a  "Katherine  Joseph"  at  the  same  address  [R.  T.    146]. 

Lee's  explanation  for  the  events  in  question  was  completely 
incredible.     She  testified  that  she  and  Lewis  were  together  at  all 
times  in  Tijuana  and  that  she  did  not  observe  Lewis  making  any 
telephone  calls  or  having  a  conversation  with  anyone  else  [R.  T. 
126].     She  testified  they  separated  in  San  Diego  because  Lewis 
"told  me  he  was  going  to  take  a  walk  because  he  was  mad  and  he 
told  me  to  make  two  or  three  blocks  and  pick  him  up  in  about  six 
minutes".     She  testified  that  he  said  he  was  to  be  picked  up  in  the 
same  "area"  [R.  T.    130-131]. 

Another  remarkable  feature  in  Lee's  version  of  the  events 
is  her  statement  under  oath,    at  the  time  of  trial,    to  the  effect  that 
Lewis  had  never  told  her  anything  about  the  incidents  in  question 
[R.  T.    136].     They  had  the  same  attorney. 

In  addition  to  the  falsehoods  already  mentioned,    Lee  testi- 
fied falsely  that  she  did  not  tell  the  officers  that  she  had  previously 
lived  on  Normandy  Street  in  Los  Angeles  [R.  T.    129,    145-46]; 
testified  falsely  that  she  was  not  advised  of  her  right  to  an  attorney 
[R.  T.    90,    132];    and  testified  on  direct  examination  that  she  stopped 
in  Los  Angeles  on  the  trip  and  contradicted  this  under  cross - 
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examination  [R.  T.    124-25,    135].     It  is  doubtful  that  her  numerous 
falsehoods  can  be  attributed  to  lack  of  intelligence,    for  she  testi- 
fied under  oath  that  she  graduated  from  high  school  in  1963,    which 
would  have  occurred  at  the  early  age  of  16,    since  she  testified 
that  she  was  born  in  March  1947  [R.  T.    130,    135]. 

False  statements  constitute  evidence  tending  to  show  guilt. 
Wilson  V.    United  States,    162  U.S.    613,    621  (1896). 

In  the  instant  case,    as  in  Eason  v.    United  States,    281  F.  2d 
818,    821  (9th  Cir.    1960),    it  is  respectfully  submitted  that  "the 
evidence  of  close  friendship,   joint  venture  and  general  conduct 
were  sufficient  to  warrant  a  reasonable  jury  finding  beyond  reason- 
able doubt"  that  both  appellants  were  guilty. 

Appellant  Lee  cites  Arellanes  v.    United  States,    302  F.  2d 
603  (9th  Cir.    1962),    cert,    den.    371  U.S.    930  (1962).     However,    in 
Arellanes  there  was  no  evidence  that  the  successful  appellant,    Mrs. 
A-rellanes,    did  anything  other  than  keep  company  with  her  husband 
and  making  one  idle  remark.     This  Court  stated  in  the  opinion: 

"There  was,    we  point  out,    no  showing  here  of  the 

elennents  of  joint  venture,    as  in  Eason  v.    United 

States,    281  F.  2d  818,    821  (9th  Cir.    I960)." 

(at  p.    607). 

The  instant  case  has  every  indication  of  a  joint  venture, 
even  to  the  extent  that  there  was  no  separation  in  Tijuana,    as  there 
was  in  Eason,    supra,    where  the  defendants  were  together  "most 
of  the  time"  (at  p.    820). 
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Appellant  Lee  emphasizes  the  requirement  of  proof  of  her 
knowledge  of  illegal  importation,    citing  a  number  of  cases  involv- 
ing the  statutory  presumptions  under  Title  21,    of  the  United  States 
Code.     However,    the  possession  presumption  of  Title  21,    United 
States  Code,    Section  174,    was  not  applied  in  Lee's  case  [R.  T.    204] 
and  is  not  relevant  here.     Possession  is  not  an  essential  element 
Df  crimes  arising  under  Title  21,    United  States  Code,    Section  174. 
Rodella  v.    United  States,    286  F.  2d  306,    311 

(9th  Cir.    1960),    cert,    den.    365  U.S.    306 
(1961); 
Pon  Wing  Quong  v.    United  States,    111  F.  2d  751,  758 
(9th  Cir.    1940) 
I^onsequently,    the  prosecution  need  not  rely  upon  the  statutory 
3resumption  arising  from  proof  of  possession. 
Rodella,    supra,    at  p.    311. 
Proof  of  unlawful  importation  arises  from  the  evidence  of 
:he  entry  by  the  Ford,    the  statement  by  a  reliable  informant  to  the 
effect  that  a  narcotics  dealer  in  Tijuana  had  offered  to  pay  him 
^50  for  driving  an  automobile  into  the  United  States  [R.  T.    77,    93], 
he  Lee -Lewis  trip  to  Tijuana  and  their  subsequent  driving  man- 
euvers in  connection  with  the  Ford,    and  other  evidence  in  the  case. 
iVhile  it  is  theoretically  possible  that  the  narcotics  could  have  been 
secreted  by  Sandoval  after  he  left  the  garage  in  Chula  Vista,    the 
ssue  is  not  resolved  by  speculation  about  remote  possibilities, 
n  Stoppelli  v.    United  States,    183  F.  2d  391,    393-94  (9th  Cir.    1950), 
-ert.    den.    340  U.S.    864  (1950),    this  Court  stated: 
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"No  doubt,   flights  of  fancy,    to  infer  innocent  posses- 
sion,   could  be  indulged  in.     Stoppelli  might  have  had 
powdered  sugar  in  the  envelope  to  feed  his  pet  canary. 
But  in  that  event,    how  did  it  get  into  the  package  of 
heroin?    A  reasonable  mind  would  have  to  discard 
its  common  sense  to  indulge  in  such  capricious 
vagaries.     It  is  such  speculation  and  caprice  that 
juries  are  instructed  to  avoid  in  resolving  the  ques- 
tion of  reasonable  doubt.  " 

This  statement  of  the  law  would  apply  not  only  to  speculation 
that  the  narcotics  might  not  have  crossed  the  border  in  the  Ford, 
but  also  to  "flights  of  fancy"  involving  speculation  that  Lee  was 
not  aware  of  Lewis'  criminal  design,    under  the  evidence  that  was 
heard  by  the  triers  of  fact. 


C.  APPELLANT    LEWIS'S   MOTION   TO 

SUPPRESS   EVIDENCE   WAS   PROP- 
ERLY  DENIED. 


Appellant  Lewis  contends  that  the  search  of  the  Ford  was 
not  reasonable,  because  Agent  Samaduroff  "acted  on  the  word  of 
Agent  Ellis"  (Appellants'  Opening  Brief,    p.    9).     He  does  not  contend 

that  the  search  was  unreasonable  because  it  did  not  occur  at  the 

5/ 
exact  place  and  time  of  the  arrest.   — '     It  was  entirely  proper  for 


5/  Such  a  claim  would  not  find  support  in  the  legal  authorities. 

Not  every  search  of  a  vehicle  incident  to  arrest  must  take 

(continued) 

20. 


Agent  Samaduroff  to  rely  upon  the  instructions  of  Agent  Ellis  in 
making  the  arrest.     In  Cervantes  v.    United  States,    263  F.  2d  800, 
804  (9th  Cir.    1959),    in  which  Officer  Davis  stopped  the  suspect's 
vehicle  because  he  had  received  an  "alert"  and  "not  because  of  any 
personal  knowledge  of  wrongdoing",    this  Court  stated: 

"Davis  was  unquestionably  warranted  in  acting  on  the 
basis  of  the  'alert',    since  he  was  then  entitled  to 
assume  that  such  alert  was  issued  for  probable  cause.  " 
(Footnote  6,    p.    804). 

Samaduroff  similarly  could  assume  that  Agent  Ellis  had 
Drobable  cause. 

In  Williams  v.    United  States,    308  F.  2d  326  (C.  A.    D.  C. 
L962),    the  Court  of  Appeals  rejected  an  argument  practically  identi- 
:al  to  that  set  forth  by  appellant  Lewis: 

"We  have  set  forth  appellant's  contentions  in  some 

detail  because  they  are  relatively  novel  claims.     We 


\j  (continued)    place  at  the  scene  of  arrest. 

United  States  v.    Wallack,    255  F.    Supp.    566,    568-69 
(S.  D.    N.  Y.    1966). 

Furthermore,    where  there  is  a  right  to  impound  a  vehicle, 
t  is  in  the  lawful  custody  of  the  United  States  and  may  be  searched 
iway  from  the  scene  of  an  arrest. 

Drummond  v.    United  States,    350  F.  2d  983,    988 
(8th  Cir.    1965). 

In  addition,    the  relation  of  the  search  to  the  scene  of  arrest 
vould  be  immaterial  if  this  was  a  border  search  or  if  there  was 
^'easonable  cause  to  believe  that  the  vehicle  contained  contraband. 
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avail  ourselves  of  the  occasion  to  make  it  clear  that 
in  a  large  metropolitan  police  establishment  the 
collective  knowledge  of  the  organization  as  a  whole 
can  be  imputed  to  an  individual  officer  when  he  is 
requested  or  authorized  by  superiors  or  associates 
to  make  an  arrest.     The  whole  complex  of  swift  modern 
communication  in  a  large  police  department  would  be 
a  futility  if  the  authority  of  an  individual  officer  was 
to  be  circumscribed  by  the  scope  of  his  first  hand 
knowledge  of  facts  concerning  a  crime  or  alleged 


crime.  " 


Williams,    supra,    at  p.    327. 

Appellant  Lewis  states  that  Agent  Ellis  was  not  a  reliable 
)arty.     However,    it  has  been  held  that  an  officer  is  a  reliable 
nformant. 

People  V.    Lopez,    196  Cai.  App.  2d  651,    654(1961). 

In  Cervantes,    supra,    the  search  was  unreasonable  because 
he  officer  who  was  responsible  for  the  "alert"  did  not  have  probable 
;ause.     In  the  instant  case,    however.    Agent  Ellis,    who  ordered 
Igent  Samaduroff  to  "pick   up"  the  Ford  and  occupant  [M.  S.    27-28], 
lad  probable  cause  to  arrest.     Agent  Ellis  had  been  informed  by  a 
)reviously-reliable  (three  times)  informant  that  a  Ford  with  a 
certain  license  number  would  be  used  to  transport  a  quantity  of 
larcotics  into  the  United  States.     The  Ford  entered  the  United 
states  on  the  predicted  morning  [M.  S.    18-19,    31].     Ellis  needed 
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nothing  more,    since  an  arrest  may  be  based  solely  upon  information 
provided  by  a  single  reliable  informant. 

Costello  V.    United  States,    324  F.  2d  260,    262 

(9th  Cir.    1963),    cert,   den.    376  U.S.    930 
(1964); 
Jones  V.    United  States,    326  F.  2d  124,    128-129 
(9th  Cir.    1963),    cert,    den.    377  U.  S.    956 
(1964); 
United  States  v.    Salgado.    347  F.  2d  216,    217 

(2nd  Cir.    1965),    cert,    den.    382  U.S.    870 
(1965); 
United  States  v.    Campos,    255  F.    Supp.    853,    857 

(S.  D.    N.  Y.    1966); 
People  V.    Guerrera,    149  Cal.  App.  2d  133,    136(1957); 
People  V.    Garnett,    148  Cal.  App.  2d  280,    284(1957). 
Although  corroboration  of  this  previously-reliable  inform- 
ant's information  was  not  required,    corroboration  was  provided 
by  the  fact  that  the  Buick  followed  the  Ford  for  a  distance  of  from 
5  to  5-1/2  miles  on  a  winding  route  through  Otay  to  Chula  Vista 
[R.  T.    28-30,    36,    50],    and  the  additional  fact  that  a  man  from  the 
same  Buick  entered  the  Ford  an  additional  eight  miles  away,    in 
another  city,    and  started  to  drive  away  [R.  T.    36,    45-47,    53,    62- 
631.   '-' 

6/  Some  of  these  facts  appear  only  in  the  transcript  of  evidence 

at  trial,  as  distinguished  from  the  transcript  of  testimony 
at  the  hearing  of  the  Motion  to  Suppress  Evidence.  However,  the 
evidence  may  be  considered  upon  appeal.  (continued) 
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Agent  Ellis  presumably  was  aware  of  the  fact  that  a  man 
from  the  Buick  had  entered  the  Ford  and  was  driving  away,    as 
Samaduroff  had  just  reported  his  observation  of  the  Buick  to  all 
units  by  radio,    he  had  another  radio  conversation  with  Ellis  when 
he  saw  the  Buick  in  a  parked  position,    he  had  an  additional  radio 
conversation  with  Ellis,    and  he  was  acting  under  the  directions  of 
Ellis  when  he  arrested  the  driver  of  the  Ford  [R.  T.    62-65].     Sama- 
duroff had  previously  been  infornaed  (1)  that  Ellis  had  good  informa- 
tion (or  words  to  that  effect)  that  there  were  narcotics  in  the  Ford, 
(2)  that  the  Buick  had  been  following  some  distance  behind  the  Ford, 
and  (3)  that  a  man  from  the  same  Buick  had  entered  the  Ford  and 
was  driving  that  vehicle  [M.  S.    6-9,    13].     Consequently,   Samaduroff 
had  all  of  the  essential  particulars  known  to  the  officer  (Ellis)  who 
ordered  the  arrest,    which  is  a  factor  emphasized  by  the  Court 
in  Ng  Pui  Yu  v.    United  States,    352  F.  2d  626,    629  (9th  Cir.    1965). 

It  should  be  mentioned  that  the  officers  did  not  need  probable 
cause  to  arrest  Lewis,    so  long  as  they  had  probable  cause  to  be- 
lieve that  the  vehicle  contained  smuggled  merchandise. 

Browning  v.    United  States,    366  F.  2d  420,    422 

(9th  Cir.    1966); 
Thomas  v.    United  States,    363  F.  2d  159,    160 
(9th  Cir.    1966). 

Validity  of  an  arrest  is  immaterial  where  the  search  is 
based  upon  reasonable  grounds  to  believe  that  contraband  is  present. 


6/  (Continued) 

Carroll  V.    United  States.    267  U.S.    132,   162  (1925). 
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Hernandez  v.    United  States,    353  F.  2d  624,    627 
(9th  Cir.    1965). 
Furthermore,    there  is  good  authority  for  the  conclusion 
;hat  the  search  was  valid  as  a  border  search,    requiring  neither  an 
irrest  nor  probable  cause. 

King  V.    United  States,    348  F.  2d  814,    817 

(9th  Cir.    1965),    cert,    den.    382  U.  S.    926 
(1965); 
Alexander  v.    United  States,    362  F.  2d  379,    381-82 
(9th  Cir.    1966). 
In  Alexander,    this  Court  held  (at  p.    382)  that  the  legality  of 
I  border  search  that  is  not  made  in  the  immediate  vicinity  of  the 
)order  "must  be  tested  by  a  determination  whether  the  totality  of 
he  surrounding  circumstances,    including  the  time  and  distance 
jlapsed  as  well  as  the  manner  and  extent  of  surveillance,    are  such 
IS  to  convince  the  fact  finder  with  reasonable  certainty  that  any 
:ontraband  which  might  be  found  in  or  on  the  vehicle  at  the  time  of 
search  was  aboard  the  vehicle  at  the  time  of  entry  into  the  jurisdic- 
ion  of  the  United  States.     Any  search  by  Customs  officials  which 
neets  this  test  is  properly  called  a  'border  search'.   '  —      It  is 
respectfully  submitted  that  the  Alexander  test  was  met  in  the  instant 
;ase. 


[./  In  his  thorough  discussion  of  the  subject  of  border  searches 

in  the  dissenting  opinion  in  Corngold  v.    United  States,    367 
E^.  2d  1  (9th  Cir.    1966),   Judge  Barnes  states  (footnote  at  p.    16)  that 
he  rule  is  more  liberal  than  Alexander  suggests. 
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VI 
CONCLUSION 

For  the  foregoing  reasons,    it  is  respectfully  submitted 

lat  the  judgments  of  the  District  Court  should  be  affirmed. 

Respectfully  submitted, 

EDWIN   L.    MILLER,    JR.  , 
United  States  Attorney, 

PHILLIP  W.   JOHNSON, 
Assistant  U.    S.    Attorney 

Attorneys  for  Appellee, 
United  States  of  America. 
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CERTIFICATE 

I  certify  that  in  connection  with  the  preparation  of  this 
)rief,    I  have  examined  Rules  18  and  19  of  the  United  States  Court 
)f  Appeals  for  the  Ninth  Circuit,    and  that,    in  my  opinion,    the 
oregoing  brief  is  in  full  compliance  with  those  rules. 

/s/         Phillip  W.   Johnson 

PHILLIP   W.   JOHNSON 
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NO.  21,049 

IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


ISAO  YAMADA,  MITSU  YAMADA, 
KATSUMI  YAMADA  and  THREE  STAR 
PRODUCTS,  LTD., 


Petitioners, 


V. 


IMMIGRATION  AND  NATURALIZATION 
SERVICE, 

Respondent. 


RESPONDENT'S  BRIEF 


JURISDICTION 


Petitioners  invoke  the  jurisdiction  of 
this  Court  pursuant  to  8  USC  1105(a) . 

The  Order  to  Show  Cause  issued  on  June  11, 
1963,  and  charged  deportability  under  Section  24l 
(a)(2)  of  the  Act  (8  USC  1251(a)(2)),  remained 
longer  than  permitted  after  nonimmigrant  admission 
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under  Section  241(a) (15)  (8  USC  1101(a) (15)), 
(R.,  Exhibit  No.  1,  p.  137).  After  the  hearing 
on  July  29,  1963,  the  Special  Inquiry  Officer 
made  his  decision  on  September  3,  I964  (R.,  p. 25) 
and  found  that  "the  deportation  charge  against 
each  of  the  respondents  has  been  sustained." 
He  then  accorded  them  the  privilege  of  voluntary 
departure  in  lieu  of  an  order  of  deportation. 

Petitioners  appealed  to  the  Board  of 
Immigration  Appeals  on  September  21,  1964.  The 
Board  of  Immigration  Appeals  dismissed  the  appeal, 
on  January  I5,  I965.   (R.,  p.  1.) 

On  March  26,  I965,  Three  Star  Products, 
Ltd.,  filed  Form  I-l40,  petition  (Section  203(a) 
(1)(A))  to  classify  status  of  alien  as  first 
preference  quota  immigrant  (R.,  pp  265-270) .  — 

On  June  25,  I965,  the  petition  of  Three 
Star  Products  was  denied  by  the  District  Director. 
(R.,  p.  257.) 

1/   The  Certified  Record  is  divided  into  two  parts 
The  Record  pertaining  to  the  Three  Star  Pro- 
ducts, Ltd.,  application  begins  at  page  226. 
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On  July  1,  1965  a  motion  was  made  for 
reconsideration  (R.,  p.  256.)  This  motion  was 
granted  on  July  12,  19^5,  and  Three  Star  was  ac- 
corded to  August  9,  1965,  to  submit  any  additional 
evidence  or  arguments.  The  time  was  extended  from 
August  27,  1965  (R.,  p.  253),  to  October  I5,  I965 
(R.,  p.  250),  and  on  November  I5,  I965,  respondent 
was  notified  by  the  Department  of  Labor,  State 
of  Hawaii,  that  "we  have  declined  to  initiate  a 
clearance  order  in  this  case"  (R.,  p.  247.)  On 
November  30,  I965,  a  notice  of  denial  was  sent  to 
Three  Star  Products  Ltd.  (R.,  p.  2^5)  by  the 
respondent.  On  December  13,  19^5,  Three  Star 
Products  Ltd.  appealed  to  the  Regional  Commissioner 
(R.,  p.  234).  The  appeal  was  dismissed  by  order 
of  the  Regional  Commissioner  on  March  21,  I966 
(R.,  p.  228). 

The  petition  to  review  the  final  order 
of  deportation  was  filed  by  petitioners  on  June  3, 
1966,  a  few  days  short  of  a  year  and  six  months 
from  the  date  of  the  dismissal  of  the  appeal  by 
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the  Board  of  Immigration  Appeals  (January  15,  I965), 
"but  three  months  and  a  day  following  the  dismissal 
of  the  appeal  of  Three  Star  Products,  Ltd.,  from 
the  denial  of  their  petition. 

The  petition  herein  is  filed  in  the  names 
of  the  three  subject  aliens  and  the  Three  Star 
Products,  Ltd.  By  joining  Three  Star  Products, 
Ltd.,  review  of  the  petition  for  first  preference 
visa  is  sought. 

Petitioners  in  their  jurisdictional 
statement  have  cited  8  USC  1105(a)  without  further 
amplification,  other  than  to  say  that  there  is  no 
final  order  of  deportation  more  than  six  months 
prior  to  the  filing  of  this  petition.  Clearly 
the  final  order  was  a  year  and  a  half  prior  to 
the  filing  of  the  petition.  The  application  of 
Three  Star  Products  to  classify  the  beneficiary 
as  a  first  preference  alien  under  Section  203(a) 
(1)(A)  of  the  Act  did  not  affect  the  validity 
of  the  deportation  order.  Three  Star  could  not  on 
its  own  petition  this  Court  to  review  the  denial 
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of  the  application.  The  situation  is  thus  one 
wherein  the  subject  aliens  failed  to  petition  for 
review  within  the  six  months  following  the  dismissal 
of  their  appeal,  hut  rely  upon  a  petition  filed  by 
Three  Star  Products  as  having  extended  the  time 
to  appeal  to  six  months  subsequent  to  denial  of  the 
petition. 

Does  this  Court  have  jurisdiction? 

Reference  is  first  made  to  Foti  v.  Immi- 
gration &  Naturalization  Service,  375  US  217,  and 
to  Giova  V.  Rosenberg,  379  US  l8,  which,  we  believe, 
favor  a  broad  interpretation  of  Section  106(a) 
to  include  such  matters  as  applications  for  dis- 
cretionary  relief.    This  broad  interpretation 
encompasses  other  determinations  made  during  and 
incident  to  the  administrative  proceedings  con- 
ducted by  the  Special  Inquiry  Officer  which  results 
in  the  final  order  of  deportation. 

2/  Samala  v.  INS,  336  F.2d  7  C5th  Cir.);  Talavera 
V.  Pederson7'"334  F.2d  52  (6th  Cir.);  Skiftos 
v.  IWS,  332  F.2d  203  (7th  Cir.);  Scalzo  v.  Hurney, 
338~T72d  339  (3d  Cir.);  Mendez  v.  Major,  340  F.2d 
128  (8th  Cir.);  Roumeliotis  v.  INS,  304  F.2d  453 
(cert.  den.  371  US  921). 
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In  the  Yamada  case,  the  petition  for 
first  preference  visa  was  directed  to  the  District 
Director  by  the  Three  Star  Products,  Ltd.   Upon 
the  denial,  the  appeal  was  to  the  Regional  Com- 
missioner. If  the  only  question  presented  for 
decision  involves  the  scope  of  judicial  review 
by  the  Courts  of  Appeal  of  administrative  deter- 
mination made  during  the  course  of  deportation 
proceedings  (Foti  v.  INS,  supra,  p.  221),  then 
it  would  appear  that  this  Court  does  not  have 
Jurisdiction  unless  some  other  criterion  is  found. 
The  Supreme  Court  in  Foti  v.  INS,  supra, p.  225, 
quoted  from  the  Committee  Report  on  §106(a) 
concerning  the  Congressional  purpose  "to  create 
a  single  separate  statutory  form  of  Judicial 
review  of  administrative  orders  for  the  deporta- 
tion *  *  *  of  aliens  *  *  *  ". 

This  Court,  in  Bregman  v.  INS,  351  F.2d 
401,  considered  the  effect  of  the  denial  of  a  motion 
to  reopen,  made  within  six  months  of  the  finaJ.,order, 
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and  the  petition  to  the  court  within  six  months 
of  the  denial  of  the  motion. 

This  Court  held  "It  follows  from  Giova 
that  if  the  motion  to  reopen  before  the  Board 
is  within  six  months  of  the  final  order  of  depor- 
tation and  the  petition  to  this  Court  is  within 
six  months  of  the  denial  of  the  motion  *  *  *, 
this  Court  has  jurisdiction  to  review  both  the 
final  order  of  deportation  and  the  denial  of  the 
motion  to  reopen."  The  motion  to  reopen  clearly 
required  a  "determination  to  be  made  during  and 
incident  to  the  administrative  proceedings  con- 
ducted by  the  Special  Inquiry  Officer." 

Not  so  Yamada. 

STATEMENT  OF  FACTS 
Assuming  this  Court  has  jurisdiction, 
there  are  two  separate  proceedings  to  be  considered. 
First:  The  determination  of  deportability 
on  the  charge  in  the  order  to  show  cause  and  Section 
241(a)(2)  of  the  Act  (8  USC  1251(a)(2)).  Included 
is  the  denial  of  the  application  for  extension  of 
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stay  and  denial  of  the  motion  for  reconsidera- 
tion, said  denials  having  been  based  upon  the 
District  Director's  finding  that  Isao  Yamada  was 
never  entitled  to  the  status  of  an  employee 
of  a  treaty  investor  granted  him  on  December  8, 
1958. 

Second;   The  denial  of  the  application 
of  Three  Star  Products  for  a  first  preference 
visa,  of  which  Isao  Yamada  was  the  beneficiary. 

First,  on  the  order  of  deportation, 
Isao  Yamada  was  admitted  to  the  United  States 
at  Honolulu,  Hawaii,  on  June  8,  1957 >  as  an 
industrial  trainee  under  Section  101(a) (15) (H)(iii) 
of  the  Act.  On  December  8,  I958,  he  filed  an 
application  for  change  of  nonimmigrant  status 
to  that  of  a  nonimmigrant  employee  of  a  treaty 
investor  under  Section  101(a) (15) (E) (ii)  of  the 
Act.  This  application,  approved  by  the  District 
Director  on  December  8,  1958>  authorized  stay 
in  that  status  to  December  8,  1959*  conditioned,-  , 

■   «i  •  •  ■ 

upon  maintenance  of  status .  The  other  two 
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petitioners  were  admitted  to  the  United  States 
on  June  25,  19^0,  as  the  family  of  a  treaty  in- 
vestor employee.   All  petitioners  were  given 
extension  of  temporary  stay  to  December  I9,  I962. 
On  January  I6,   I963  the  District  Director  denied 
their  application  for  further  extension  (R., 
pp.  I59-I62)  on  the  ground  that  Isao  Yamada 
was  never  entitled  to  the  status  of  an  employee 
of  a  treaty  investor.  On  May  2,   I963  their 
motion  for  reconsideration  was  denied  for  the 
same  reason  (R.,  p.  I71).  The  order  to  show 
cause  issued  on  July  29,  1963,  charging  all  three 
petitioners  to  be  deportable  under  Section  24l 
(a)(2)  of  the  Act.  A  hearing  was  conducted  by 
a  Special  Inquiry  Officer  on  February  17,  1964, 
and  in  a  decision  dated  September  31>  19^4, 
the  Special  Inquiry  Officer  found  the  charge  sus- 
tained, and  granted  petitioners  the  privilege 
of  voluntary  departure  in  lieu  of  deportation. 
This  decision  was  appealed  to  the  Board  of  Immi- 
gration Appeals.  By  decision  dated  January  15/^' 
1965,  the  Board  of  Immigration  Appeals  dismissed 
the  appeal. 
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Second,  on  the  application  for  first 
preference  visa,  on  March  26,   I965,  Three  Star 
Products  filed  a  petition  to  classify  the  bene- 
ficiary Isao  Yamada  as  a  first  preference  alien 
under  Section  203(a)(1)(A)  of  the  Act  (8  USC 
§1153(a)(l)(A)).   On  April  I6,   I965,  the  petition 
was  returned  to  the  petitioner  for  compliance 
with  the  following:   (1)   submit  a  United  States 
Employment  Service  clearance  order  (R.,  p.  229). 
On  May  27^  19^5 ^  application  was  made  to  the 
Employment  Service  Division,  Department  of  Labor 
and  Industrial  Relations,  State  of  Hawaii  (R., 
p.  261).  By  letter  dated  June  1,  19^5,  the  Depart- 
ment of  Labor  informed  the  applicant  that  because 
of  certain  specifications  the  matter  was  considered 
as  not  warranting  a  certified  clearance  order. 
(R,  p.  260). 

On  June  6,  1965^  a  waiver  of  clearance 
order  was  sought  (R.,  p.  259).  On   June  28,  I965 
the  District  Director  denied  the  application  for 
waiver  of  the  clearance  order  and  the  petition  'to 
classify  Isao  Yamada  as  first  preference  quota 
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immigrant  (R.,  pp  257-258).   On  July  1,  I965,  a 
motion  was  made  for  reconsideration  (R.,  p.  256). 
Time  was  allowed  to  present  additional  evidence 
(R.,  p.  253).  On  October  22,  I965,  the  warrants 
of  deportation  were  cancelled  pending  final  ad- 
judication on  the  visa  petition  (R.,  p.  249). 
By  letter  dated  November  I5,  1965,  the  Department 
of  Labor  notified  the  District  Director  that  it 
was  their  opinion  that  "the  position  can  be  filled 
by  local  manpower  within  a  relatively  short  train- 
ing period.  For  this  reason,  we  have  declined  to 
initiate  a  clearance  order  in  this  case."  (R., 
p.  247).  On  November  30,  I965  the  District  Director 
notified  applicant  Three  Star  Products  that  upon 
reconsideration,  the  petition  was  denied  (R.,  p.  245). 
The  Order  of  the  District  Director  denying  the  peti- 
tion was  appealed  to  the  Regional  Commissioner. 

This  appeal  was  dismissed  by  order  of  the 
Commissioner  on  March  21,  I966  (R.,  pp  228-233)  on 
the  ground  that,  absent  the  clearance  order,  the 
petition  was  not  approvable  under  the  statute  or" 
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regulations  in  existence  prior  to  December  1,  I965, 
nor  under  Public  Law  89-236,  October  3,  I965,  and 
the  regulations  promulgated  thereunder  without  a 
"'certification'  from  the  United  States  Employment 
Service"  (R.,  p.  233). 

The  petition  to  review  was  filed  in  this 
Court  on  June  3,  I966. 

SPECIFICATION  OF  ERRORS 

1.  Respondent  erred  in  holding  that  a  non- 
immigrant employee  of  a  treaty  investor  under  the 
Treaty  of  Friendship,  Commerce  and  Navigation 
between  the  United  States  and  Japan  must  continue 
to  secure  extension  of  stay  in  the  United  States; 

2.  Respondent  erred  in  holding  that  permanent 
resident  aliens  do  not  come  within  the  meaning  of 
"nationals"  holding  51$^  interest  to  qualify  petitioner 
as  a  treaty  investor; 

3.  Respondent  erred  in  holding  that  Three  Star 
Products,  Ltd.,  cannot  occupy  status  of  a  treaty 
investor;  ■'.;. 

4.  Respondent  erred  in  refusing  to  accord 

Isao  Yamada  status  of  an  employee  of  a  treaty  investor; 
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5.   Respondent  erred  in  requiring  clearance 
order  for  consideration  of  petition  for  classifica- 
tion as  first  preference  quota  immi grant . 

QUESTIONS  PRESENTED 

1.  Does  Isao  Yamada  have  any  status  under 
the  Treaty  which  permits  him  to  remain  in  the  United 
States? 

2.  Is  the  submission  of  a  labor  clearance 
order  required  for  consideration  of  the  petition 
to  classify  as  first  preference  quota  immigrant? 

The  Board  of  Immigration  Appeals  considered 
the  appeal  before  it  as  presenting  four  questions: 
1.   Jurisdiction  of  the  Special  Inquiry 
Officer  and  the  Board  to  review  the 
action  of  the  District  Director. 


This  point  was  briefed  at  length  by  the 
acting  trial  attorney  (R.,  pp  42-48).  He  urged  the 
position  that  where  an  application  for  an  extension 
of  stay  is  denied  "as  a  matter  of  law"  by  a  District 
Director,  as  distinguished  from  a  matter  of  discretion. 
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the  validity  of  the  legal  determination  of  the 

District  Director  may  be  reviewed  in  deportation 

proceedings  by  the  Special  Inquiry  Officer,  and 

thereafter  by  the  Board  of  Immigration  Appeals. 

The  Service's  representative  before  the  Board  of 

Immigration  Appeals  stated  to  the  Board  that  the 

trial  attorney  erred  in  urging  his  position,  and 

that  the  Special  Inquiry  Officer  erred  in  so  holding. 

The  Board  of  Immigration  Appeals  held 

as  follows  (R.,  P.  3): 

"We  have  carefully  considered  the 
issue  of  Jurisdiction  engendered  by 
this  case.   The  determination  of  the 
respondents'  deportation  as  having 
remained  longer  originated  with  the 
action  of  the  District  Director.  His 
denials  were  based  on  a  legal  deter- 
mination arising  from  his  construction 
of  the  meaning  of  treaty  investor  em- 
ployee (as  defined  in  the  Immigration 
and  Nationality  Act).  A  consideration 
of  the  respondents '  deportability  is 
inescapably  merged  with  the  District 
Director's  finding  as  to  the  respondents' 
employee.   The  intent  of  8  CFR  3.1(d) 
necessitates  our  assuming  jurisdiction 
in  order  to  determine  deportability  of 
the  respondents.  We  so  hold." 
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2.   Does  the  treaty  between  the  United 
States  and  Japan  supersede  the 
provision  of  the  Immigration  and 
Nationality  Act  of  I932  and  the 
regulation  promulgated  thereunder? 

3.    Are  respondents  properly  entitled  to 
status  (in  the  case  of  the  adult  male 
as  a  treaty  investor  employee?) 

4.   Is  the  charge  in  the  order  properly 
sustainable  as  to  the  female  and 
minor  respondents? 

Petitioners  raise  no  issue  on  this  ques- 
tion before  this  Court,  neither  do  respondents. 

Respondents  submit  there  are  but  two 
questions: 

1.  The  status  of  Isao  Yamada; 

2.  The  requirement  of  the  clearance  order 
on  the  First  Preference  Application,.. 

The  first  question  goes  to  the  final; find- 
ings of  the  Special  Inquiry  Officer  and  the  Board 
of  Immigration  Appeals. 
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The  second  question  goes  to  the  final 
rulings  of  the  District  Director  and  the  Regional 
Commissioner. 

ARGUMENT 


THE  PETITIONER  ISAO  YAMADA  IS 
NOT  ENTITLED  TO  STATUS  AS  A 
TREATY  INVESTOR  EMPLOYEE 


Isao  Yamada  was  admitted  to  the  United 
States  as  a  nonimmigrant  industrial  trainee. 
(Section  101(a) (15) (H)(iii) .  He  later  applied 
for  change  of  nonimmigrant  status  to  that  of  a 
nonimmigrant  employee  of  a  treaty  investor  under 
Section  101(a) (15) (E) (ii) .  This  application  was 
at  first  approved,  authorizing  a  stay  in  that 
status  to  December  8,  1959.  The  application  for 
extension  was  denied  on  the  ground  that  his  em- 
ployer. Three  Star  Products,  Ltd.,  did  not  qualify 
as  a  treaty  investor. 
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The  Board  of  Immigration  Appeals 

(R.,  p.  5)  said: 

"We  do  not  think  it  necessary  to 
delve  further  into  the  operation  and 
history  of  the  respondent's  employee. 
We  consider  academic  the  tenor  and 
intent  of  the  treaty  under  which 
respondent  seeks  to  Justify  his  claim. 
There  is  nothing  unusual  in  the  language 
of  the  document.  Mutuality  is  stressed 
but  the  treaty  does  not  in  any  manner 
constitute  carte  blanche  to  the  nation- 
als of  one  country  to  enter  and  work 
in  the  host  country  with  no  conditions 
other  than  employers  be  nationals  of 
the  other  country." 

Isao  Yamada  entered  the  United  States 

under  Section  101(a) (15) (H)(iii)  which  provides: 

(H)   "An  alien  having  a  residence  in  a 
foreign  country  which  he  has  no 
intention  of  abandoning  *  *  * 
(iii)  who  is  coming  temporarily 
to  the  United  States  as  an  in- 
dustrial trainee;" 

On  December  11,  1958,  upon  application, 
his  status  was  chstnged  to  that  of  treaty  investor 
under  Section  101(a) (15) (E) (ii) .  This  application 
was  granted  on  the  representation  that  Three  Star 
Products,  Ltc,  was  qualified  as  a  treaty  investor, 
The  application  for  extension  submitted  on  Decem- 
ber 7,  1962,  was  denied  on  the  basis  that  Three 
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star  Products,  Ltd.,  does  not  qualify  as  a  treaty- 
investor  (R.,  p.  161). 

Title  22  CFR  4l.4l  states  in  part  that 
an  alien  shall  be  classified  as  a  nonimmigrant 
treaty  investor  if  he  establishes  to  the  satis- 
faction of  the  consular  officer  that  he  qualifies 
under  the  provisions  of  Section  101(a) (15) (E)(ii) 
of  the  Act;  that:   (3)  he  is  employed  by  a  treaty 
investor  in  a  responsible  capacity  and  the  employer 
is  a  foreign  person  or  organization  of  the  same 
nationality  as  the  applicant.  Title  22  CFR  4l.4l 
further  states  "and  he  intends  to  depart  from  the 
United  States  upon  termination  of  his  status,  and 
(2)  he  is  an  alien  who  has  invested  or  is  investing 
capital  in  a  bona  fide  enterprise  and  is  not  seek- 
ing to  proceed  to  the  United  States  in  connection 
with  a  marginal  enterprise  solely  for  the  purpose 
of  earning  a  living." 

Petitioners'  first  argument  is  that  under 
the  treaty  "extensions  of  stay  is  not  necessary." 
The  District  Director  having  "granted  the  nonimmigrant 
status  of  a  responsible  employee  of  a  treaty  investor 


-18- 


(E2  status)  under  the  said  treaty,  their  status 
having  been  determined,  they  are  thereafter 
privileged  to  remain  in  the  United  States  so 
long  as  they  maintain  their  status  under  the 
Treaty . " 

The  E2  status  was  erroneously  allowed 
under  the  statute  and  the  treaty.  Petitioners 
originally  were  admitted  pursuant  to  the  Immigra- 
tion Act  (Section  101(a) (15) (H)(iii)  and  the 
applicable  regulations .  Application  was  then 
made  for  change  of  status  to  nonimmigrant  101(a) 
(15)(E)(ii).  There  is  no  provision  in  the  treaty 
for  any  change  of  status,  nor  for  the  manner  in 
which  an  application  for  change  could  be  made. 
The  application  could  be  acted  upon  only  under  the 
statute  and  the  regulations . 

Reference  is  here  made  to  the  Pre- 
Decision  Brief  of  the  Acting  Trial  Attorney  (R., 
pp  42-62),  and  to  the  Service  representative's 
Memorandum  of  Law  (R.,  pp  9-20),  which  fully  pi'e- 
sented  this  issue  of  the  case  to  the  Special  '^  ' 
Inquiry  Officer  and  the  Board  of  Immigration 
Appeals. 
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The  Board  of  Immigration  Appeals 

(R.,  p.  4)  stated  the  following: 

"Our  study  of  the  treaty  between 
the  United  States  and  Japan  leads  us 
to  the  conclusion  that  the  agreement 
was  a  self-executing  document." 

It  is  difficult  to  consider  this  document  as  "self- 
executing"  to  the  exclusion  of  implementation  by 
statute  and  regulations.  Necessarily,  the  treaty 
requires  the  Immigration  and  Nationality  Act  and 
the  regulations  to  provide  the  framework  within 
which  the  Treaty  could  be  effected. 

The  Board  went  on  to  say  (R.,  p.  4): 

"However,  in  one  of  the  landmark 
cases  in  the  United  States  it  was  held 
that  a  self -executing  treaty  super£edes 
an  earlier  act  of  Congress  only  insofar 
as  it  is  inconsistent  therewith.  Cook 
V.  United  States,  288  US  102).  AlsFTn 
the  case  of  John"  T.   Bill  Co.  v.  United 
States,  104  F.2d  b'f   [Custom  and  Patent 
Appeals ] ,  the  Court  stated:   'It  is 
equally  well  established  that  repeals  by 
implication  are  not  favored  and  that  in 
the  case  of  treaties,  as  in  the  case  of 
statutes,  where  provisions  "cover,  in 
whole  or  in  part,  the  same  matter,  and 
are  not  irreconcilable,  the  duty  of  the 
court  -  no  purpose  to  repeal  being      ■^) 
clearly  expressed  or  indicated  -  is.     ■>.. 
if  possible,  to  give  effect  to  both"*. 
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"These  two  cases  together  with  innumerable 
others  stress  the  point  that  prior  acts 
of  Congress  are  not  to  be  superceded  by 
treaties  unless  the  history  of  "^e  treaty 
and  the  very  language  of  such  treaty 
together  with  any  intentions  specified 
have  indicated  abrogation  of  prior  federal 
legislation.  The  treaty  involved  herein 
expresses  no  such  intent  nor  is  there 
anything  in  its  history,  preamble,  arti- 
cles or  protocol  showing  any  basis  for  a 
conclusion  that  the  I&N  Act  of  1952  was 
to  be  superceded.  As  a  matter  of  fact 
Article  I(c7  in  referring  to  the  entry 
of  treaty  traders  and  treaty  investors 
into  the  United  States  states  'subject 
to  laws  relating  to  the  entry  and  sojourn 
of  aliens'  and  therefore  is  specifically 
indicative  of  such  lack,  of  intent." 

The  Board  concluded  (R.,  p.  5): 

"Accordingly,  we  believe  that  the  I&N 
Act  of  1952  together  with  the  implement- 
ing regulations  must  decide  the  issue 
as  to  whether  or  not  the  respondents 
are  deportable  as  charged." 

The  employer  of  petitioner  Isao  Yamada  is 
the  Three  Star  Products,  Ltd.,  a  corporation  organized 
in  Hawaii,  presently  having  a  majority  of  its  stock 
owned  by  Japanese  nationals  who  are  permanent  resi- 
dents of  the  United  States .  All  of  its  manufacturing 
and  selling  is  done  in  Hawaii.  The  corporation  has 
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never  clauLmed  to  be  within  the  Treaty  as  a 
treaty  investor,  in  fact  such  status  was 
specifically  disclaimed.   (R.,  pp  201-210.) 

The  Board  of  Immigration  Appeals  held 
the  charge  also  sustainable  as  against  the  wife 
and  minor  petitioner.  These  two  petitioners 
were  admitted  as  nonimmigrants,  authorized  to 
stay  in  the  United  States  for  a  specific  period 
of  time.  Their  applications  for  extension  were 
denied,  and  they  have  remained  thereafter 
without  authority. 

II 
A  Labor  Clearance  is  necessary 
to  accord  full  consideration  to 
the  petition  for  classification 
as  First  Preference  Immigrant. 

As  previously  stated,  the  petition 
for  classification  as  First  Preference  Immigrant 
was  filed  by  Three  Star  Products,  Ltd.,  in 
behalf  of  Isao  Yamada.  The  District  Directories! 
denial  was  based  on  petitioner's  failure  to 
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present  a  United  States  Employment  Service 
Clearance  Order.   (R.,  p.  258,  p.  246). 

Petitioner's  argument  here  was  also 
presented  to  the  Regional  Commissioner  on 
appeal,  and  was  given  thorough  consideration. 
(R.,  pp  228-233.)  The  Regional  Commissioner's 
Opinion  and  Order  is  attached  hereto  as  Annex  I, 
and  is  embraced  without  further  discussion  as 
completely  responsive  to  petitioner's  contentions. 

The  Regional  Commissioner  (R.,  p.  232) 
has  called  attention  to  the  requiremient  of 
Section  212(a) (l4)  (8  USC  1182(a) (14)  of  the  Act, 
as  amended  by  P.L.  89-236,  Section  10. 

P.L.  89-236,  page  7: 

"Sec.  10.  Section  212(a)  of  the 
Immigration  and  Nationality  Act 
(66   Stat.  182;  8  USC  1182)  is  amended 
as  follows: 

(a)  Paragraph  (14)  is 
amended  as  follows: 

'Aliens  seeking  to  enter  the  United 

States,  for  the  purpose  of  performing 

skilled  or  unskilled  labor,  unless 

the  Secretary  of  Labor  has  determined    .,.'  , 

and  certified  to  the  Secretary  of  State  l:'.- 

and  to  the  Attorney  General  that  (A) 

there  are  not  sufficient  workers  in 

the  United  States  who  are  able,  willing. 
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"qualified,  and  available  at  the  time 
of  application  for  a  visa  and  admission 
to  the  United  States  and  at  the  place 
to  which  the  alien  is  destined  to 
perform  such  skilled  or  unskilled  labor, 
and  (B)  the  employment  of  such  aliens 
will  not  adversely  affect  the  wages 
and  working  conditions  of  the  workers 
in  the  United  States  similarly  employed. 
The  exclusion  of  aliens  under  this  para- 
graph shall  apply  to  special  immigrants 
defined  in  section  101(a) (27) (A)  (other 
than  the  parents,  spouses,  or  children 
of  United  States  citizens  or  of  aliens 
lawfully  admitted  to  the  United  States 
for  permanent  residence),  to  preference 
immigrant  aliens  described  in  section 
203(a)(3)  and  (6),  and  to  nonpreference 
immigrant  aliens  described  in  section 
203(a)(8);" 

Page  3,  PL  89-236: 

"Sec.  203(a)(8)  *  *  *  * 

No  immigrant  visa  shall  be  issued  to 
a  nonpreference  immigrant  under  this 
paragraph,  or  to  an  immigrant  with  a 
preference  under  paragraph  (3)  or  (6) 
of  this  subsection,  until  the  consular 
officer  is  in  receipt  of  a  determina- 
tion made  by  the  Secretary  of  Labor 
pursuant  to  the  provisions  of  section 
212(a) (14)." 
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Absent  a  savings  clause  in  the  statute, 

the  decision  of  the  District  Director  would  be 

subject  to  the  statute  as  amended. 

Fassilis  v.  Esperdy,  2  Cir, 
301  F.2d  429 

Patsis  V.  I&NS,  8  Cir. 

337  F.2d  733 
cert.  den.  38O  US  952 

Ziffrin  v.  U.  S,, 
318  US  73 


CONCLUSION 

It  is  respectfully  submitted: 

1.  Petitioners  Yamada  failed  to  file 
their  petition  for  review  in  this  Court  within 
six  months  of  the  dismissal  of  the  appeal  by 
the  Board  of  Immigration  Appeals . 

2.  The  Special  Inquiry  Officer  and  the 
Board  of  Immigration  Appeals  had  Jurisdiction 

to  review  the  denial  by  the  District  Director  of 
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Section  101(a) (15) (E) (ii)  status  to  petitioners, 
and  of  further  extensions  of  stay. 

3.  The  Board  of  Immigration  Appeals 
properly  affirmed  the  decision  of  the  Special 
Inquiry  Officer,  and  dismissed  the  appeal. 

4.  The  outstanding  order  of  deportation 
of  petitioners  is  valid,  and  the  decision  of 
the  Board  of  Immigration  Appeals  should  "be 
affirmed. 

5.  The  District  Director  properly  denied 
the  application  of  Three  Star  Products,  Ltd., 
in  behalf  of  Isao  Yamada  for  first  preference 
classification. 

Respectfully  submitted: 


CECIL  P.  POOLE 

United  States  Attorney 


c 


By:    A^iUJ^,  ,  ..Jm^, 

CHARLES  mim:  collett  "" 


Chief  Assistant  United  States  Attorney 
Attorneys  for  Respondent 
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CERTIFICATE 

I  certify  that,  in  connection  with 
the  preparation  of  this  brief,  I  have  examined 
Rules  18,  19  and  39  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit,  and  that, 
in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 


'CHARLES  EIMR  COLLETT 

Chief  Assistant  United  States  Attorney 
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CERTIFICATE  OF  SERVICE  BY  MAIL 


UNITED  STATES  COURT  OF  APPEALS 

NO.  21,049 
FOR  THE  NINTH  CIRCUIT 


The  undersigned  hereby  certifies  that  he 
is  an  employee  in  the  Office  of  the  United  States 
Attorney  for  the  Northern  District  of  California, 
and  is  a  person  of  such  age  and  discretion  as  to  he 
competent  to  serve  papers. 

That  on  December  2,  I966  he  served  a 
copy  of  the  attached  RESPONDENT'S  BRIEF 
by  placing  said  copy  in  a  penalty  airmail  envelope 
addressed  to  the  person  hereinafter  named,  at  the 
place  and  address  stated  below,  which  is  the  last 
known  address,  and  by  depositing  said  envelope  and 
contents  in  the  United  States  mail  at  450  Golden 
Gate  Avenue,  San  Francisco,  California. 

ADDRESSEE:  Attorney  for  Petitioner: 

ROBERT  WON  BAE  CHANG,  Esq. 
Hoddick,  Rothwell  and  Chang 
318  First  National  Bank  Building 
Honolulu,;  Hawaii  96813 

/  Up    O  ")  ■ 

^CtiARL3ES  '^m^  COLLET^ 


Chief  Assistant  United  States  Attorney 


Ut\i.c.u   z>i/\i^Zi   ucrr^rik  iu^,\i    ur   JUc>llUt. 
IMMIGRATION  AND  NATURALIZATION  SERVICE 

Southwest  ?vEgionau  Oi='FJCii 

TERMliNAL.  ISLAND 

SAN    PEOnO.    CAI_IrORNIA    00731 


PLEAaU   AOORCbS    REPLY    TO 


AND    REI^ilR    TO    THIO    KILB    NO. 


March  2,    I966 


■JSl  HO:     All  769  Qkk   -  Honolulu 

RE:  Tiiree  Star  Producos,  Ltd.,,  petitioner  in  behalf  of  Isao  Yamada 

^nc/.?ioN  ?or"clissific/jcion  of  beneficiary  iraDSR  SECTION  203(a)(6)  0? 

:  D'SvIIGBi.TION  IJ^   NATIOKALTTY  ACT  FORMERLY  SECTION  203(a)(1) 

BSHAIF  OF  PETITIONER:  Robert  Won  Bae  Chang- 

Attorney  at  Law 

318  First  National  Bank  Building 
Honolulu^  Hawaii 

iCUSSION:   This  is  an  appeal  frora  the  District  Director's  order  denying 
i  peti'Gion  on  the  ground  that  the  petitioner  has  not  established  an 
^ent  need  for  the  services  of  the  beneficiary. 

:itioner  is  a  business  organization  engaged  in  food  processing^  manu- 
ituring  and  distributing  primarily  in  perishable  vegetables.  The  fim, 
:ablished  in  19^3^  employs  an  average  of  ten  workers  and  has  gross 
lual  sales  of  from  $1^0,000  to  $150^000.  Petitioner  seeks  the  benefi- 
iry's  services  as  manager  of  operations  and  vice  president. 

leficiary,  a  42-year-old  married  male;,  native  and  citizen  of  Japan, 
:ered  the  United  States  on  June  8^  1957  as  an  industrial  trainee, 
leficiary's  wife  and  son,  both  citizens  of  Japan,  entered  the  United 
ites  on  July  15,  I960  as  nonimmigrants.  ■  On  January  15^  19^5  the  Board 

LTjnigration  Appeals  dismissed  the  family's  appeal  from  the  Special 
luiry  Officer's  order  finding  them  in  the  United  States  in  violation 

the  terms  of  their  admission  and  granting  voluntary  departure  with  an 
bernate  order  of  deportation.  Pending  the  outcome  of  the  instant  appeal 
i  family's  departure  from  the  United  States  has  not  been  required. 

5  District  Director's  order  of  denial  is  based  on  the  petitioner's 
Llure  to  present  a  United  States  Employment  Service  clearance  order  for 
:  position  petitioner  seeks  to  fill.  Since  counsel  in  his  brief .  presents 
i^eral  points  for  consideration,  it  would  be  well  at  this  point  to  present 
=  following  brief  chronology  of  events  in  this  case: 

March  26,  I965  -  Petition  filed  to  classify  the  beneficiary  as  a 
first  preference  alien  under  Section  203(a)(1)(A)  of  the  Immigra- 
tion and  Nationality  Act. 


ANNEX  NO.  1 
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April  l6j   1965  -  Petition  retiirned  to  petitioner  for  compliance 
of  the  folloidLns:   (l)  Sutrat  a  Unit..-..  States  Employment  Service 
clearance  order^  as  explained  in  item  h   of  the  instructions  (on 
the  petition);  (2)  Complete  item  40  of  pase  k   (on  the  petition); 
(3)  Fcllov  iteras  5  and  7  of   the  instructions  (on  petition)  con- 
cerning dociomentary  evidence  to  establish  eligihility  (of  benefi- 
ciary) . 

May  27,    I965  -  Counsel  applied  to  Employment  Service,  Honolulu, 
Hawaii  for  a  clearance  order  and  returned  the  petition  to  the 
Service  vlthout  the  requested  evidence  of  beneficiary's  q_uali- 
fi cat ions. 

June  1_,  1965  -  Employment  Service  informed  counsel  that  due  to 
the  natiire  of  the  request  involved  that  agency  could  take  no 
further  action  in  the  case. 

June  6_,  19'S5  -  Co\insel  requested  a  vaiver  of  the  clearance  order 
based  on  the  response  received  from  the  Employment  Service, 

J-one  25,  1905  -  District  Director  denied  the  petition  on  the 
ground  that  since  the  required  clearance  order  had  not  been 
submitted,  an  urgent  need  for  tlie  beneficiary's  services  had 
not  been  establishedo   Counsel's  request  for  vaiver  of  the 
clearance  order  vas  denied. 

July  1,  1965  -  Counsel  submitted  motion  to  reconsider  the  denial 
on  the  basis  that  further  inquiry  vould  be  made  to  the  Employment 
Service  in  an  effort  to  obtain  a  clearance  order. 

July  1^,  19'^5  -  District  Director  granted  covinsel's  motion  to 
reopen  and  reconsider  the  petition  and  granted  until  August  $, 
1965  for  submission  of  additional  evidence  or  argument. 

Augus-c  6,    1905  -  District  Director  granted  counsel's  request  of 
July  3I;  1905  for  additional  time  within  which  to  submit  evidence 
and  the  date  was  extended  to  the  requested  August  27,  19^5 « 

August  26,  1965  -  Employment  Service  advised  counsel  the/,:  there 
vould  be  a  delay  in  acting  on  his  request  for  a  clearance  order. 

September  3,  I965  -  District  Director  granted  co-unsel's.  request 
of  August  26,    1965  for  additional  time  within  which  to.,  submit 
evidence  and  date  was  extended  to  October  15,  19^5  within  vhich 
to  submit  the  required  clearance  order. 

October  25,  I965  -  Co-onsel  advised  that  the  Employment  Service 
letter  of  June  1,  I965,  supra,  vas  considered  by  the  petitioner 
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ao  authority  for  the  Service  to  waive  the  clearance  order. 
Counsel,,  in  effect^  requested  that  the  petition  "be  adjudicated 
on  the  record. 

.  Novenher  15 ^  19-^5  -  S-iiplo;ymcnt  Service  infonaed  the  Service 
that  in  their  opinion  petitioner's  position  of  operations 
mana^jer  can  "be  filled  by  local  manpover  vithin  a  relatively 
short  training  period  and  for  this  reason  declined  to 
initiate  a  clearance  in  the  case. 

Woveriher  30^  19o5  -  District  Director  denied  the  petition  on 
the  ground  that  the  petitioner  failed  to  establish  urgent 
.  '  need  for  the  services  of  the  beneficiary.  The  District 
Director's  denial  vas  based  on  the  petitioner's  failure  to 
present  a  clearance  order  and  the  Bnploynent  Service's  state- 
ment that  the  position  can  be  filled  by  local  manpover  within 
a  relatively  short  training  period. 

December  13^  15'^5  -  Counsel  submitted  the  instant  appeal  and 
■on  Deceraber  21^  19^5  the  District  Director  granted  counsel 
until  January  20^  I906  to  submit  his  brief.  The  brief  was 
submitted  January  19^  19o6. 

^all  be  noted  that  the  petition  was  filed^  considered  and  denied  under 
ction  203(a)(1)(A)  of  the  Imraigration  and  Nationality  Act  and  relating 
£\ilations  as  they  existed  prior  to  December  1^  19^5*  The  regulation  in 
feet  at  the  time  the  petition  was  filed  and  adjudicated  read  as  follows: 

8  CYR 

204.2  Services  needed  urgently;  clearance  order ^  In 
order  for  the  services  of  an  alien  to  be  considered  as  needed 
urgently  within  the  meaning  of  section  203(a)(1)  of  the  Act^ 
it  must  be  established  that  there  is  an  immediate  need  for  the 
services  of  the  alien  and  qualified  persons  are  not  available 
in  the  United  States  to  perform  such  services,  A  United  States 
Employment  Service  clearance  order  concerning  nonavailability 
of  qualified  persons  shall  be  attached  to  every  subciitted  first- 
preference  petition  unless  the  petitioner  has  been  informed  by 
the  office  having  jurisdiction  over-  the  place  where  the  benefi- 
ciary's  services  are  to  be  perform.ed  that  a  clearance  order.- for 
the  beneficiary's  occupation  is  not  req.uired.  A  single  clearance 
order  for  a  specified  number  of  first-preference  petitions  m^iy 
"be  used  to  support  the  identical  number  of  such  petitions  filed 
by  the  same  petitioner  in  behalf  of  beneficiaries  who  will  do 
the  work  described  in  the  clearance  order. 


(T'iiis  regulation  vas  effective  froo.  Ausust  21^  1S64  to 
Kovem'ber  30^  19'25)  • 

103.2  Ap-Qll cations,  petitions,  and  other  docvjr.ents — (a) 
General.  Every  application^,  petition,,  or  other  aoc-Liaient 
suaniitted  on  a  fora  prescriljed  by  this  chapter  shall  "be 
executed  and  filed  in  accordance  -vrith  the  instructions 
contained  on  the  forra^  such  instructions  "being  hereby 
incorporated  into  the  particular  section  of  the  regulations 
requiring  its  suhniission.. 

ounsel  on  appeal  contends  that  the  District  Director  erred  in  denying 
h.e  petition  on  the  ground  that  an  E:nplo;\c:ient  Service  clearance  order 
as'  not  suhrnitted  "oy  the  petitioner  and  sulmits  that  the  petitioner '  s 
eed  for  the  beneficiary's  services  should  be  decided  by  the  District 
irector  on  the  evidence  submitted. 

a  support  of  his  contention  that  a  clearance  order  is  simply  one  of 
any  evidentiary  factors  to  be  considered  by  the  District  Director  in 
ais  type  case^  counsel  cites  the  court's  statement  on  this  point  in 
:ie  case  of  F lover  Furniture  Manufacturing  Corporation  vs.  ?»  A.  Esperdy, 
29  F.Supp.  182  at  165.  1'Je  have  no  quarrel  -vath  counsel  on  this  point. 
3  do  note^  hovever^  that  in  the  Flover  case  a  clearance  order  vas  sub- 
itted  and  that  the  court  found  that  the  Service  acted  pursuant  to 
tatutory  authority  and  resolved  issues  of  fact  against  the  plaintiff 
pon  the  basis  of  substantial  evidence  ^  'The  regulation  in  effect  at 
he  time  the  instant  petition  vas  filed  reouired  the  submission  of  a 
learance  order  unless  the  petitioner  has  been  informed  by  the  office 
aving  jurisdiction  over  the  place  where  the  beneficiary's  services 
re  to  be  performed  that  a  clearance  order  for  the  beneficiary's 
pcupation  is  not  required.  The  record  establishes  that  pe'citioner 
Jid  counsel  were  informed  by  the  appropriate  Service  officer  that  a 
learance  order  vas  required  in  connection  mth  the  petition^  In 
lother  decision  involving  this  pointy  (requirement  that  a  clearance 
frdar  be  submitted)  the  Seventh  Circuit  on  May  26^  lS/6k-   held  to  be 
f-tnout  r.-crit  plaintiff's  contention  that  the  Service  erred  in  requiring 
Aat  a  clearance  order  be  submitted.  The  Court  vent  on  to  say  that  the 
prvice  had  no  choice  but  to  follov  the  regulation  in  this  respect. 
^iftos  vs.  Irmrigration  and  Naturalization  Servici^:;,  332  F.2d  203. 

-onsel  contends  that  the  normal  proced'-ure  for  the  District  Director 
2  follov  in  a  case  such  as  "cnis  is  to  interview  the  petitioner.,  and 
£^:e  a  statement  concerning  the  petition^  and  conduct  an  investigation 
"-e  results  of  vhich  would  be  made  known  to  the  petitioner  in  order  for 
iie  latter  to  collect  additional  facts  so  that  all  would  be  available 
or  a  proper  decision.  Counsel  au'omits  that  none  of  this  was  done  and 
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'or  this  reason  the  District  Director  had  insufficient  facts  upon  vhich 
,0  decide  the  petition, 

lounsel  cites  several  ad^iini strati ve  decisions  -with  the  contention  that 
he  petition  of  his  client  should  be  considered  in  their  context  and 
rantedo  Again  ve  have  no  quarrel  mth  counsel  concerning  his  citations, 
:ovever^  in  reviewing  the  cases  cited  by  counsel  (5  I.  £;  N.  Dec.  527  and 
29^  7  lo  S:  N.  Dec  292) J  it  is  noted  that  in  all  but  one  case  it  is 
pecifically  mentioned  that  a  clearance  order  vas  presented  vith  the 
etition.  In  the  exception  (5  I.  S;  N.  Dec,  527);  it  is  stated  in  the 
.ecision  that  "the  petitioner  has  complied  'VTlth  the  applicable  statutes 
Ind  regulations." 

! 

•he  regulations  in  effect  at  the  time  the  petition  vas  filed  and  adjudi- 
;ated  required  that  a  clearance  order  be  filed  vith  a  first  preference 
■isa  petition  unless  the  appropriate  Service  office  informed  the  petitioner 
hat  it  vas  not  required  for  the  beneficiary's  occupation.  The  petitioner 
n  the  instant  case  vas  informed  that  a  clearance  order  vas  required. 
>ince  no  clearance  order  vas  submitted,,  the  District  Director  had  no 
alternative  but  to  deny  the  petition.  Counsel's  contentions  that  the 
)istrict  Director  erred  in  denying  the  petition  solely  on  this'  ground 
.s  without  merit  and  must  be  dismissed, 

'.n  his  brief  co-onsel  points  out  that  the  vords  "urgent  need"  have  been 
Leleted  from  Section  203  o^  the  Immigration  and  Nationality  Act  as  amended 
)y  the  Act  of  October  3^  I965  and  states  that  it  vas  Congressional  intent 
;hat  vhat  vas  done  under  the  old  lav  ^^th  respect  to  urgent  need  is  not  a 
jroper  basis  for  granting  or  der^ing  first  preference  quota.  He  urges 
;hat  the  District  Director  vas  avare  of  this  change  at  the  time  his 
Lecision  vas  made  in  the  instant  case  and  therefore  the  denial  vas  in 
:rror.  T'Hiat  counsel  says  about  deletic,^  of  the  vords  "urgeno  :.eed"  is 
;rue^  hovever^  this  vas  not  effective  until  December  1^  19<^5  s.rA   as 
heretofore  stated  this  case  vas  decided  on  Uoveraber  30 ^  19^5  aft^r  co-.nasel 
lad  been  granted  an  extended  period  of  tiaie  \a.thin  -^srlxich  to  support  tne 
petition  -vath  a  clearance  order.  'Ihe   District  Director's  decision  vas 
)roper  since  it  vas  rendered  under  the  statute  and  regulations  then  in 
■■Lj.  ecoft 

Petitions  filed  under  former  Section  203(a)(1)(A)  of  the  Act  have^  since 
December  1,  1965^  been  considered  under  subsections  (3)  and  (6)  of  Section 
^03(a)  of  the  amended  Act.  Fnat  counsel  has  perhaps  overloolced  is  the^nev 
:eq.uirement  in  Section  212(a)(l^)  of  the  amended  statute  that 'a  "certifi- 
iation"  from  the  Secretary  of  Labor  is  required  for  aliens  seelcing  classi- 
fication as  members  of  the  professions  or  because  of  their  exceptional 
ability  in  the  sciences  or  the  arts  under  subsection  (3),   O-  skilled  or 
inskilied  vorkers  under  subsection  (6)  of  Section  203(^) .  ^''="-'  regulations 


-  6  - 

Ulatinc  to  this  "certification"  requirerient  are  found  in  8  CFR   20^1-  and 
{29  CFR  60.  It  will  "be  noted  in  the  nev  regulations  that  there  is  no 
appeal  from  a  decision  denying  a  petition  for  the  laclc  of  a  "certification" 
by  the  Secretary  of  Labor. 

ffhis  case^  including  the  points  raised  "by  counsel  in  his  "brief  ^  has  been 
ibarcfully  considered.  It  is  concluded  that  the  District  Director  had  no 
klterr.ative  but  to  deny  the  petition.  Absent  a  clearance  order  from  the 
iJnited  States  Einploy^ient  Service  the  petition  was  not  approvable  under 
ithe  statute  or  regulations  in  existance  prior  to  December  1^  I965  nor  is 
lit  approvable  under  the  amended  statute  and  regulations  without  a 
'"certification"  from  the  United  States  Snployment  Service.  The  appeal 
jWill  be  dismissed. 

OIvDER:  IT  IS  ORDERED  that  the  appeal  be  and  the  same  is  herewith  dismissed. 
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UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


DIMITRI  KAPSALIS, 


Appellant, 


vs . 


LAWRENCE  E.  WILSON,  Warden, 
California  State  Prison, 
San  Quentin,  California, 


Appellee 


APPELLEE'S  BRIEF 


JURISDICTION 


No.  21052 


The  order  of  the  United  States  District  Court 
for  the  Northern  District  of  California  denying  the  petition 
for  a  writ  of  habeas  corpus,  in  the  proceeding  entitled 
Kapsalis  v.  Wilson ,  No.  44636,  was  issued  January  7,  I966 
(R.  19-20).   Appellant's  application  for  a  certificate 
of  probable  cause  and  motion  for  leave  to  appeal  in  forma 
pauperis  were  filed  April  15,  1966  (R.  21).   An  affidavit 
showing  appellant  was  without  funds  necessary  to  prosecute 
the  appeal  was  filed  at  the  same  time  (R.  23).   The  district 
court  certified  that  there  was  probable  cause  for  the  appeal 
and  granted  appellant's  motion  for  leave  to  appeal  in  forma 
pauperis  on  May  17,  I966  (R.  26).   Appellant  invokes  the 
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jurisdiction  of  this  court  pursuant  to  28  U.S.C.  §  1915 
and  28  U.S.C.  §2253- 

STATEMENT  OF  THE  CASE 

This  brief  represents  the  Initial  appearance 
of  the  California  Attorney  General,  on  behalf  of  appellee 
and  respondent  Lawrence  E.  Wilson,  In  this  matter.   Appellee 
filed  no  pleadings  In  the  court  below. 

Appellant  was  convicted  on  March  6,  1963,  In 
the  Superior  Court  for  Contra  Costa  County,  after  a  plea 
of  guilty,  of  one  count  of  first  degree  murder  In  viola- 
tion of  California  Penal  Code  section  18?  (R.  2).   No 
appeal  was  taken  from  the  conviction. 

A  petition  for  a  writ  of  habeas  corpus  was  filed 
in  the  Superior  Court  for  Marin  County  and  denied  on  October 
13,  1964  (R,  5,  6).   The  Marin  court  number  was  411^*0  (R. 
7).   Petitions  were  also  filed  in  the  District  Court  of 
Appeal,  First  Appellate  District,  and  the  California  Supreme 
Court,  and  were  denied  on  August  11,  I965  and  September 
29,  1965  respectively  (R.  5,  6).   The  numbers  of  these 
cases  were  Crlm.  5272  in  the  District  Court  of  Appeal  and 
Crim.  9368  in  the  California  Supreme  Court  (R.  7). 


1.   Though  appellant;  states  in  the  petition  before  the 
district  court  that  he  did  appeal,  the  remainder  of  the 
petition  shows  that  the  subsequent  proceedings  were  for 
habeas  corpus. 
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Appellant  is  presently  Imprisoned  in  the  California 
State  Prison  at  San  Quentin  and  is  serving  a  life  sentence 
from  which  he  becomes  eligible  for  parole  on  March  6,  1970 
(R.  2). 

STATEMENT  OF  THE  FACTS 

The  record  before  the  district  court  consisted 
of  appellant's  petition  (R.  1-12)  and  a  copy  of  the  petition 
for  writ  of  habeas  corpus  which  had  been  submitted  to  the 
California  Supreme  Court  (R.  13-17). 

The  petition  before  the  district  court  contained 
allegations  that  prejudicial  error  was  committed  by  the 
admission  of  evidence  of  appellant's  statements  elicited 
from  him  following  arrest  and  before  he  had  been  advised 
of  his  right  to  counsel,  that  petitioner  was  interrogated 
without  the  aid  of  counsel  while  in  a  state  of  stupor  due 
to  barbiturates  which  he  had  taken  prior  to  the  arrest 
and  that  at  no  time  was  he  advised  of  his  rights  nor  the 
defenses  available  to  him.   The  petition  further  alleged 
that  at  no  time  had  medical  evidence  been  introduced  to 
show  the  nature  of  his  competence,  that  he  was  "emotionally 
disturbed",  that  he  was  incapable  of  entering  a  rational 
plea,  and  that  his  act  was  mitigated  by  temporary  insanity 
and  a  history  of  "instability"  (R.  3-4). 

The  petition  further  indicated  that  petitioner 
had  been  represented  by  counsel  at  the  time  of  arraignment 
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and  plea  and  sentencing  (R.  8).   The  remainder  of  the  petition 

consisted  of  information  concerning  the  various  courts 

to  which  petitioner  had  applied  for  relief,  a  list  of 

the  purported  "evidence"  showing  his  previous  record 

of  emotional  disturbance  and  a  list  of  cases  and  citations 

to  constitutional  provisions  (R.  4). 

The  petition  for  writ  of  habeas  corpus  which 
had  been  submitted  to  the  California  Supreme  Court  which 
was  marked  "Exhibit  A"  and  submitted  as  part  of  the  record 
on  appeal  (R.  13-17)  contains  substantially  the  same 
allegations.   These  allegations  were  that  petitioner 
was  interrogated  without  the  aid  of  counsel  for  several 
days  while  in  a  state  of  stupor,  that  he  was  never  advised 
of  his  constitutional  rights  and  did  not  know  the  defenses 
available  to  him,  that  it  was  error  to  admit  the  confession 
taken  without  counsel  present  and  that  no  evidence  had 
been  introduced  showing  his  incompetence  at  the  time 
and  that  he  was  incapable  of  entering  a  rational  plea 
(R.  14-15). 

SUMMARY  OF  APPELLEE'S  ARGUMENT 
I.   The  court  is  without  jurisdiction  and  the 
appeal  should  be  dismissed. 

II.   The  petition  did  not  state  facts  entitling 
appellant  to  relief  in  the  district  court. 
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III.   Appellant  deliberately  bypassed  state 
procedures  for  raising  the  issue  of  ineffective  aid  of 
counsel. 

ARGUMENT 

I 

THE  COURT  IS  WITHOUT  JURISDICTION 
AND  THE  APPEAL  SHOULD  BE  DISMISSED 

Appellant's  original  petition  in  the  district 
court  was  denied  January  7,  1966  (R.  19).   His  application 
for  certificate  of  probable  cause  and  notice  of  appeal 
was  filed  April  15,  1966  (R.  21).   The  district  court 
certified  that  there  was  probable  cause  for  the  appeal 
and  granted  the  motion  for  leave  to  appeal  in  forma  pauperis 
on  May  17,  1966  (R.  26).   It  was  9B  days  from  the  time  the 
order  denying  the  writ  of  habeas  corpus  was  issued  until 
appellant's  notice  of  appeal  was  filed  in  the  district 
court . 

Title  28  U.S.C.  section  2107  provides  that  no 
appeal  shall  bring  any  judgment,  order  or  decree  before 
the  court  for  review  unless  notice  of  appeal  is  filed  within 
30  days  after  the  entry  of  such  judgment,  order  or  decree. 
The  section  further  provides  that  the  district  court  may 
extend  the  time  for  appeal  not  exceeding  30  days  from 
the  expiration  of  the  original  time  proscribed  upon 
showing  of  excusable  neglect  based  on  failure  of  the 
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party  to  learn  of  the  entry  of  judgement,  order  or 
decree.   This  requirement  is  also  codified  as  Rule  73(a) 
of  the  Federal  Rules  of  Civil  Procedure,  28  U.S.C.   It 
has  long  been  established  that  the  30-day  provision 
is  applicable  in  habeas  corpus  proceedings.   Poe  v. 
Gladden,  28?  F.2d  2i^9,  250  (9th  Cir.  1961);  Application 
of  Cameron,  2^7  F.2d  775  (9th  Cir.  1957). 

While  appellee  is  reluctant  to  place  such 
procedural  technicalities  in  the  path  of  a  hearing 
of  the  issues  raised  by  appellant,  he  feels  duty  bound 
to  do  so  in  light  of  the  fact  that  these  requirements 
are  Jurisdictional.   Wagoner  v.  Fairview  Consolidated 
School  District  No.  5,  289  P. 2d  ^80,  481  (10th  Cir. 
1961),  cert,  denied,  368  U.S.  921  (1961);  Carnes  v. 
United  States,  279  P. 2d  378,  379  (10th  Cir.  I960), 
cert,  denied,  364  U.S.  846  (i960).   Nor  does  the  fact 
that  the  district  court  issued  a  certificate  of  probable 
cause  and  allowed  appellant  to  proceed  have  any  effect 
of  giving  this  Court  Jurisdiction.   Even  if  construed 
as  an  extention,  the  time  allowed  was  greater  than  that 
specified  by  statute.   The  time  limited  by  statute 
for  taking  an  appeal  from  an  order  dismissing  writ 
of  habeas  corpus  cannot  be  extended  by  waiver,  consent 
or  order  of  the  court.   U.S.  ex.  r^l.  Lutz  v.  Ragen, 
171  P. 2d  788  (7th  Cir.  1948),  cert,  denied.  337  U.S. 
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910  (19^8). 

II 

THE  PETITION  DID  NOT  STATE  FACTS 
ENTITLING  APPELLANT  TO  RELIEF  IN 
THE  DISTRICT  COURT 

Where  the  district  court  has  dismissed  a 
petition  without  the  issuance  of  an  order  to  show  cause 
the  question  on  appeal  becomes  whether,  assuming  the 
allegations  of  the  petition  to  be  true,  a  violation 
of  some  federal  constitutional  guarantee  has  been  shown. 
Boyden  v.  Webb,  208  F.2d  201,  203  (9th  Cir.  1953). 
It  is  imperative  that  the  petition  allege  primary  facts 
which  show  that  the  state  prosecution  departed  frc 
constitutional  requirements,   Schlette  v.  People ,  284 
F.2d  827  831-832  (9th  Ciro  I960),  cert,  denied  366 
U.S.  9^0  (1961).   Conclusionary  statements  are  insufficient 
and  the  facts  must  be  set  out  "with  particularity  and 
in  detail  in  the  petition  for  the  writ."   Linden  v. 
Dickson,  278  F.2d  755,  757  (9th  Cir.  I960). 

The  only  factual  allegation  contained  in 
the  petition  with  any  degree  of  particularity  we^'O 
those  alleging  that  prejudicial  error  was  committed 
by  the  admission  in  evidence  of  appellant's  confessions 
elicited  while  he  was  in  a  state  of  stupor  and  before 
any  warning  of  his  constitutional  rights  to  remain 
silent  and  to  have  the  assistance  of  counsel  (R.  3-4) • 
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As  appellant  was  convicted  on  his  plea  of  guilty,  there 
was  never  any  trial  and  no  evidence  of  any  sort  was 
admitted  against  him.   Escobedo  v.  Illinois ,  378  U.S. 
478  (1964),  holds  that  where  a  prisoner  is  questioned 
after  criminal  investigation  has  focused  upon  him  as 
a  suspect,  his  request  for  counsel  was  denied,  and 
he  is  not  advised  of  his  right  to  remain  silent,  and 
he  confesses  during  the  pre-trial  interrogation,  the 
confession  is  inadmissible  as  evidence.   As  no  such 
statements  constituted  the  basis  of  any  conviction 
against  appellant,  the  rule  is  inapplicable  in  this 
case . 

The  district  court  went  even  further  in  protect- 
ing the  right  of  appellant  and  assumed  that  some  evidence 
had  been  taker  in  violation  of  his  constitutional  rights. 
The  court  nevertheless  determined  that  because  of  appellant's 
conviction  was  final  prior  to  June  22,  1964  and  the 
Escobedo  rule  should  not  be  applied  retroactively, 
there  was  no  violation  of  any  constitutional  prohibition 
(R.  19-20).   This  position  has  subsequently  been  affirmed 
by  the  United  States  Supreme  Court  in  Johnson  v.  New 
Jersey,  384  U.S.  719  (1966). 

With  respect  to  appellant's  allegation  that 
he  was  incompetent  to  enter  a  plea  at  the  time  it  was 
made,  and  that  there  was  thus  no  voluntary  waiver  of 
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his  right  to  trial,  appellee  asserts  that  the  allegation 

in  the  petition  was  insufficient  to  show  that  the  state 

prosecution  had  departed  from  constitutional  requirements. 

This  allegation  (R.  k)    apparently  asserts  that  there 

was  error  in  the  failure  of  prosecution  to  introduce 

evidence  showing  that  appellant  was  capable  of  entering 

an  intelligent  plea.   There  is  no  allegation  that  he 

was  in  fact  incapable  at  the  time  of  plea  or  specific 

allegations  showing  that  counsel  should  have  raised 

this  point  at  the  time  of  arraignment  and  plea.   The 

allegation  was  thus  insufficient  to  raise  the  constitutional 

question  and  the  district  court  properly  disposed  of 

it  on  its  face.   See  Schlette  v.  People,  284  F.2d  827, 

831-832  (9th  Cir.  i960),  cert,  denied  366  U.S.  940 

(I96I);  Linden  v.  Dickson,  278  P. 2d  755,  757  (9th  Cir. 

i960). 

Ill 

APPELLANT  DELIBERATELY  BYPASSED 
STATE  PROCEDURES  FOR  RAISING 
THE  ISSUE  OP  INEPPECTIVE  AID  OP 
COUNSEL 

In  his  opening  brief,  appellant  brings  forth 

the  issues  of  denial  of  counsel  at  the  pre-trial  stages 

and  denial  of  effective  assistance  of  counsel  for  the 

first  time  in  these  proceedings.   He  asserts  the  denial 

of  a  constitutional  right  to  counsel  at  the  pre-trial 
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stages  despite  statements  in  his  original  petition 
that  he  was  represented  by  counsel  at  the  time  of  his 
arraignment  and  plea  and  sentencing  (R.  8).   He  further 
asserts  that  counsel  made  no  effort  to  advise  him  of 
his  rights  and  of  the  defenses  which  would  be  available 
to  the  crime  or  to  prepare  any  defense  in  appellant's 
behalf. 

Because  these  contentions  were  not  raised 
before  the  district  court,  the  necessary  factual  allegation 
to  support  them  are  not  a  part  of  this  record.   It 
is  well  established  that  the  Court  of  Appeal  in  reviewing 
the  denial  of  an  application  for  habeas  corpus  may 
consider  only  the  record  made  in  the  trial  court  and 
cannot  go  outside  the  record  for  the  facts.   Holliday 
v.  U.S. ,  2^4  F.2d  801,  802  (9th  Cir.  1957);  Maye  v. 
Pescor,  162  F.2d  6i<l  (8th  Cir.  19^7). 

Aside  from  the  obvious  lack  of  proper  allega- 
tions to  raise  this  issue  before  the  district  court, 
reference  to  the  record  shows  that  appellant  has  failed 
to  exhaust  his  state  remedies  on  this  issue.   Considera- 
tions on  the  petition  for  writ  of  habeas  corpus  which 
appellant  had  previously  filed  with  the  State  Supreme 
Court  of  California  (R.  13-17)  reveals  that  it  nowhere 
contains  any  allegations  of  lack  of  counsel  at  the 
pre-trial  stages,  except  with  regard  to  the  Escobedo 
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issue,  or  lack  of  effective  assistance  from  counsel. 

Appellant  alleged  in  his  original  petition 
that  he  had  previously  raised  the  issues  sought  to 
be  raised  by  this  petition  in  the  Supreme  Court  of 
California  (R.  5).   There  is  no  indication  that  he 
filed  more  than  one  petition  with  the  Supreme  Court 
of  the  State.   The  district  court  was  thus  without 
Jurisdiction  to  consider  this  issue  even  had  it  been 
properly  raised.   28  U.S.C.  §  225^;  Fay  v.  Noia,  372 
U.S.  391,  435  (1963). 

CONCLUSION 

For  the  foregoing  reasons  it  is  respectfully 
submitted  that  the  order  of  the  district  court  denying 
the  petition  for  the  writ  of  habeas  corpus  should  be 
affirmed. 

DATED:  January  13,  196? 

THOMAS  C.  LYNCH,  Attorney  General 
of  the  State  of  California 

JOHN  T.  MURPHY 

Deputy  Attorney  General 


(j/MES  B.  CUNEO 

Deputy  Attorney  General 
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APPELLEES'  BRIEF 


STATEMENT  OF  THE  CASE 

Appellant  is  a  Greek  seaman  [Tr.  16]*.  The  vessel 
M.V.  ARGO  ELLAS  is  registered  under  the  laws  of  the 
Kingdom  of  Greece  [Tr.  16].  It  is  owned  by  Appellee 
SHIPPING  DEVELOPMENTS  CORP.,  a  Panamanian 
corporation,  with  its  principal  office  in  Piraeus,  Greece 
[Tr.  16].  Appellee  A.  LUISI,  LTD.  is  a  British  corpo- 
ration and  is  the  general  agent  of  SHIPPING  DEVELOP- 
MENTS CORP.  [Tr.  16].  None  of  the  shareholders  of 
either   SHIPPING   DEVELOPMENTS   CORP.   or   A. 


*  References,  unless  otherwise  noted,  are  to  the  Transcript  of 
Record. 
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LUISI,  LTD.  are  citizens  of  the  United  States,  and  neither 
Appellee  has  any  office  or  other  place  of  business  in  the 
United  States  [Tr.  36,  45]. 

On  June  17,  1963,  Appellant  signed  a  Contract  of 
Employment  as  Second  Engineer  with  the  vessel's  agents 
at  Piraeus,  Greece  [Tr.  39].  The  Contract  provided  that 
for  claims  due  to  accident,  "the  Law  Courts  of  Athens" 
would  be  "solely  competent"  [Tr.  16,  39].  He  signed 
Ship's  Articles  in  standard  Greek  form  when  he  joined 
the  vessel  at  Antwerp,  Belgium  on  June  23,  1963  [Tr. 
36].  The  aforementioned  Contract  of  Employment  and 
Ship's  Articles  were  both  written  in  the  Greek  language 
[Tr.   16]. 

Appellant  was  injured  while  M.V.  ARGO  ELLAS  was 
at  Chittagong,  Pakistan  on  October  8,  1963  [Tr.  16,  17]. 
On  October  10,  1963,  he  was  repatriated  by  air  from 
Chittagong  to  Greece,  where  he  underwent  treatment 
at  the  expense  of  SHIPPING  DEVELOPMENTS  CORP. 
[Tr.  17]. 

RELEVANT  STATUTE 

28  U.S.C.A.  Section  1404(a): 

"For  the  convenience  of  parties  and  witnesses,  in 
the  interest  of  justice,  a  district  court  may  transfer 
any  civil  action  to  any  other  district  or  division 
where  it  might  have  been  brought." 


ARGUMENT 


28  U.S.C.A.  1404(a)  DOES  NOT  PRECLUDE 
A  DISTRICT  COURT  FROM  DISMISSING  A 
LIBEL  BROUGHT  BY  A  FOREIGN  SEAMAN. 

Without  exception,  courts  confronted  with  suits  be- 
tween foreigners  have  unanimously  held  that  Section 
1404(a)  does  not  deprive  a  district  court  of  its  inherent 
power  to  decline  jurisdiction  and  dismiss  an  action  under 
the  common-law  doctrine  of  forum  non  conveniens.  See 
e.g.  Zouras  v.  Menelaus  Shipping  Co.,  336  F.2d  209 
(1st  Cir.  \96A)\Koziol  v.  THE  FYLGIA,  230  F.2d  651 
(2d  Cir.),  cert  denied,  352  U.S.  827  (1956);  Industria 
E.  Comercio  de  Minerios  v.  Nova  Genuesis  Societa,  310 
F.2d  811  (4th  Cir.  1962);  Br illis  v.  Chandris  (U.S.A.) 
Inc.,  215  F.  Supp.  520  (S.D.N.Y.  1963);  Hatzoglou  v. 
Asturias  Shipping  Company,  S.A.,  193  F.  Supp.  195 
(S.D.N.Y.  1961). 

A.  Appellant's  Authorities  Do  Not  Support  His  Con- 
tention. 

Appellant  apparently  misinterprets  the  Supreme  Court, 
and  consequently  misleads  this  Court  when  he  states  that 
the  Supreme  Court  in  Norwood  v.  Kirkpatrick,  349  U.S. 
29,  "clearly  held"  that  the  remedy  of  dismissal  "was 
eliminated"  by  the  passage  of  Section  1404(a)  [Appel- 
lant's Brief,  page  4]. 

What  apparently  misled  Appellant  was  the  Court's 
language  to  the  effect  that  the  harsh  consequence  of 
dismissal  —  the  only  remedy  available  to  a  district  court 
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before  the  passage  of  Section  1404(a)  —  was  no  longer 
required  when  the  forum  was  inconvenient,  since  Section 
1404(a)  provided  for  the  less  severe  penalty  of  transfer 
where  such  transfer  was  possible.  In  the  sentence  immed- 
iately following  that  portion  quoted  by  Appellant,  the 
Supreme  Court  said  that  by  Section  1404(a)  Congress 
"intended  to  permit  courts  to  grant  transfers  upon  a  lesser 
showing  of  inconvenience."  349  U.S.  at  32.  However, 
the  court  did  not  say,  nor  even  by  the  most  stretched 
interpretation  imply,  that  a  district  court  could  not  dis- 
miss an  action  where  dismissal  was  appropriate.  The 
court  merely  implied  that  a  district  court  did  not  have  to 
dismiss,  but  could  instead  transfer.  To  that  extent,  "the 
harshest  result  of  the  application  of  the  old  doctrine  of 
forum  non  conveniens,  dismissal  of  the  action,  was  elimi- 
nated by  the  provision  in  Section  1404(a)  for  transfer." 
349  U.S.  at  32. 

It  was  the  necessity  of  dismissal,  and  not  the  possi- 
bility, of  it,  that  was  eliminated  by  Section  1404(a).  The 
effect  of  Section  1404(a)  on  the  common-law  doctrine 
of  forum  non  conveniens  was  succinctly  stated  by 
Danaher,  C.  J.,  in  Gross  v.  Owen,  221  F.2d  94,  96 
(D.C.  Cir.  1955): 

"But,  Appellants  argue,  section  1404(a)  operates 
to  deprive  the  District  Court  of  power  to  dismiss 
when  the  doctrine  of  forum  non  conveniens  is  in- 
voked. The  law  is  exactly  the  reverse,  for  the  statute 
took  nothing  from  the  courts.  Rather  it  conferred 
a  new  and  additional  authority  to  transfer  a  proper 
case  where  previously  the  court  had  no  alternative 
but  to  dismiss."   (Citations  omitted) 
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However,  as  expressly  required  by  the  terms  of  Section 
1404(a),  transfer  is  only  available  under  certain  circum- 
stances —  where  there  exists  another  district  court  where 
the  action  could  have  been  brought.  See  Hoffman  v. 
Blaski,  363  U.S.  335  (1960).  In  the  instant  case,  no 
such  district  court  exists.  Thus,  transfer  is  impossible, 
and  the  court  is  left  with  the  common-law  remedy  of 
dismissal  when  the  plaintiff  has  chosen  a  forum  non  con- 
veniens. 

On  Pages  4  and  5  of  Appellant's  Brief  it  is  stated  that 
the  "most  persuasive  and  most  authoritative  decisions 
now  agree  that .  .  ,  dismissal  as  a  remedy  for  forum  non 
conveniens  has  been  abolished."  In  support  of  this  con- 
tention nine  cases  are  cited.  However,  not  one  of  the 
cases  cited  stands  for  the  proposition  urged  by  Appellant. 
None  held,  or  even  intimated,  that  dismissal  as  a  remedy 
was  abolished  by  Section  1404.  Further,  only  North 
Branch  Products  v.  Fisher,  284  F.2d  611  (D.C.  Cir. 
1960)  dealt  with  facts  even  remotely  similar  to  those 
with  which  this  court  is  concerned,  that  is,  where  there 
existed  no  other  Federal  forum  to  which  the  case  could 
be  transferred.  However,  even  North  Branch  Products 
does  not  support  Appellant's  contention,  since  that  case 
arose  under  the  United  States  Patent  Acts  and  the  court 
merely  concluded  that  no  "more  suitable  or  convenient 
forum"  existed,  284  F.2d  at  613,  and  hence  the  district 
court  should  have  retained  jurisdiction  over  the  patent 
claim.  All  of  the  other  cases  cited  by  Appellant  con- 
cerned situations  where  there  was  a  more  convenient 
Federal  forum  available,  where  defendant  had  failed  to 
satisfy  its  burden  in  showing  that  the  forum  selected  by 
plaintiff  was  inconvenient,  or  where  there  was  no  juris- 
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diction  over  the  defendant.   In  three  of  the  cases  defen- 
dant's motion  to  transfer  was  granted. 

B.  The  Courts  Are  In  Unanimous  Agreement  That 
Section  1404(a)  Did  Not  Eliminate  Dismissal  As 
A  Remedy  For  Forum  Non  Conveniens. 

In  addition  to  the  cases  cited  by  the  Court  below  and 
by  Appellees  in  their  previous  memoranda,  most  all  of 
which  Appellant  attacks  as  not  having  considered  the 
issue  in  question,  the  following  cases  have  all  either  ex- 
pressly decided  or  approvingly  recognized  the  proposi- 
tion that  Section  1404(a)  did  not  abolish  dismissal  as  a 
remedy:* 

De  Sairigne  v.  Gould, 

83  F.Supp.  270,  273   (S.D.N.Y.   1949): 

"The  plaintiff  insists,  however,  that  Section  1404(a) 
of  the  new  Judicial  Code,  28  U.S.C.A.  Section 
1404(a)  has  codified  the  law  of  forum  non  con- 
veniens so  as  to  limit  its  application  to  cases  which 
are  capable  of  being  transferred  from  one  federal 
district  to  another  ...  I  think  this  contention  is 
plainly  unsound,  for  it  would  strip  a  federal  court 
of  its  inherent  power  to  refuse  jurisdiction  in  cases 
which  should  not  have  been  brought  here  but  should 
have  been  brought  in  a  foreign  jurisdiction  .  .  . 


1  For  other  cases  granting  defendant's  motion  to  dismiss  under 
the  doctrine  of  jorum  non  conveniens,  see  Hendricks  v.  Alcoa 
Steamship  Co.,  206  F.Supp.  693  (S.D.  Miss.  1962);  LeCiair 
V.  Shell  Oil  Company,  183  F.Supp.  255  (S.D.  Illinois  1960); 
Agrio  V.  Oceanic  Operations  Corp.,  1962  A.M.C.  173  (S.D. 
N.Y.);  Industria  E.  Comercio  de  Minerios  v.  Nova  Genuesis 
Societa,  310  F.2d  811  (4th  Cir.  1962). 
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There  is  nothing  in  the  language  or  history  of  the 
section  to  indicate  that  Congress  had  any  such  in- 
tention." 

Latimer  v.  S/A  Industrias  Reunidas  F.  Matarazeo, 
91  F.Supp.  469,  471  (S.D.N. Y.  1950): 

"Section  1404(a)  has  not  limited  the  appHcation  of 
forum  non  conveniens  to  cases  which  are  capable  of 
being  transferred  from  one  Federal  district  to  an- 
other. Otherwise,  it  would  be  a  denial  of  Federal 
court's  inherent  power  to  refuse  jurisdiction  in  cases 
which  should  not  have  been  brought  in  the  United 
States,  but  rather  in  the  courts  of  a  foreign  juris- 
diction." 

Vanity  Fair  Mills  v.  T.  Eaton  Co., 
234  F.2d  633,  645  (2nd  Cir.  1956) : 

"The  doctrine  of  forum  non  conveniens  is  now 
firmly  established  in  federal  law.  (Citations  omit- 
ted). 28  U.S.C.  Section  1404(a)  has,  in  effect, 
codified  and  replaced  this  doctrine  whenever  the 
more  convenient  tribunal  is  a  United  States  District 
Court  where  the  action  'might  have  been  brought.' 
(Citation  omitted.)  But  the  federal  courts  retain 
the  inherent  power  to  refuse  jurisdiction  of  cases 
not  within  section  1404(a)  — cases  which  should 
have  been  brought  in  a  foreign  jurisdiction,  rather 
than  in  the  United  States." 

G lichen  v.  Bradford, 

204  F.Supp.  300,  304  (S.D.N. Y.  1962): 

"However,  despite  the  statutory  embodiment  of  the 
rule  (of  forum  non  conveniens),  there  are  cases 
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where  the  court  may  still  properly  apply  the  doc- 
trine; for  example,  where  the  action  should  have 
been  brought  outside  of  the  United  States  (citations 
omitted)  or  where  transfer  could  be  effected  only 
to  a  state  court  and  not  to  a  district  court,  so  that 
section  1404(a)  could  not  possibly  be  appUcable." 

Ciprari  v.  Services  Aereos  Cruzeiro  do  Sul,  S.A. 
(Cruzeiro),  232  F.Supp.  433,  442  (S.D.N.Y.  1964): 

"Dismissal  on  forum  non  conveniens  grounds  is  not 
an  impossibility  when  the  action  should  have  been 
brought  outside  the  United  States." 


II 

THE  COURT  BELOW  PROPERLY  DECLINED  TO 
EXERCISE  ITS  DISCRETIONARY  JURISDICTION 

A.  If  The  Maritime  Law  of  The  United  States  Does 
Not  Apply,  Jurisdiction  Was  Properly  Declined. 

Referring  to  the  trial  court's  unqualified  discretion  to 
dismiss  admiralty  suits  between  foreigners,  the  Supreme 
Court  in  Canada  Malting  Co.  v.  Patterson  Steamships 
Ltd.,  285  U.S.  413,  420  (1932)  referred  to  its  holding 
in  Langhes  v.  Green,  282  U.S.  531  (1931),  and  held: 

"  'Admiralty  courts  .  .  .  have  complete  jurisdiction 
over  suits  of  a  maritime  nature  between  foreigners. 
Nevertheless,  "the  question  is  one  of  discretion  in 
every  case  and  the  court  will  not  take  cognizance 
of  the  case  if  justice  would  be  as  well  done  by 
remitting  the  parties  to  their  home  forum".  The 
Maggie  Hammond,  9  Wall  435,  457  The  Belgen- 
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land  114  U.S.  355,  368,  Charter  Shipping  Co.  v. 
Bowring,  Jones  and  Tidy,  281  U.S.  515,  517.'" 

It  is  well  recognized  that  justice  is  best  accomplished 
by  remitting  the  parties  to  the  forum  whose  laws  are 
applicable.  This  principal  was  recognized  by  the  Second 
Circuit  Court  of  Appeals  when  it  approved  a  declination 
of  jurisdiction  by  saying: 

"There  is  no  ground  for  holding  the  trial  judge  in 
error  in  his  conclusion  that,  since  the  Swedish  law 
so  directly  controls,  the  libellant's  rights  would  be 
adequately,  if  not  better,  adjudicated  in  Swedish 
tribunals."  Koziol  v.  THE  FYLGIA,  230  F.2d  at 
652. 

B.  The  Maritime  Law  Of  The  United  States  Does 
Not  Apply. 

In  Lauritzen  v.  Larsen,  345  U.S.  571,  97  L.Ed.  1257 
(1952),  the  Supreme  Court  succinctly  listed  the  con- 
necting factors  which  must  be  considered  as  significant 
in  determining  the  law  applicable  to  a  maritime  tort. 
The  factors  Usted  by  the  Court  were  as  follows:  Place 
of  the  wrongful  act;  Law  of  the  flag;  Domicile  of  the 
injured;  Allegiance  of  the  defendant  shipowner;  Place 
of  contract;  Accessibility  of  foreign  forum;  and.  Law 
of  the  forum. 
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An  application  of  the  Supreme  Court's  test  to  the 
facts  in  this  case  clearly  reveals  an  overwhelming  pre- 
ponderance in  favor  of  Greek  Law.^ 

C.  The  "Flag  Of  Convenience"  Doctrine  Is  Inapplic- 
able. 

On  page  18  of  his  brief,  Appellant  states  that  "it  is 
obvious  that  the  flag  and  corporate  ownership  of  the 
vessel  herein  are  registrations  and  incorporations  'of 
convenience'  ",  and  that  British,  not  Greek,  law  should 
apply.  Appellant's  attempt  to  bring  this  case  within 
the  "flag  of  convenience"  doctrine  first  enunciated  by 
Bartholomew  v.  Universe  Tank  Ships,  Inc.,  263  F.2d 
437  (2nd  Cir.),  cert  denied,  359  U.S.  1000  (1959), 
must  fail  for  several  reasons. 

First,  the  "flag  of  convenience"  doctrine  originated 
as  an  attempt  to  limit  the  dominating  importance  of  the 
law  of  the  flag  which  was  recognized  by  the  Supreme 
Court  in  Lauritzen  v.  Larsen,  supra?    The  purpose  of 


2  Appellant  was  injured  in  Pakistan.  The  vessel  is  registered 
in  Greece  and  is  manned  by  Greek  subjects.  The  Appellant  is 
domiciled  in  Greece.  The  vessel  is  owned  by  a  Panamian  cor- 
poration with  its  principal  office  in  Piraeus,  Greece.  The 
corporation  is  owned  by  Greek  citizens.  Appellant's  Contract  of 
Employment  was  signed  in  Greece,  was  written  in  Greek  and 
provided  that  only  Greek  courts  would  be  competent  to  litigate 
claims  arising  from  an  accident  or  illness.  Appellant  does  not 
contend,  nor  do  the  facts  permit  a  contention,  that  Greek 
courts  are  inaccessible  to  Appellant.  As  evidenced  by  Lauritzen, 
it  is  not  contrary  to  the  laws  or  public  poUcy  of  the  United 
States  to  remit  injured  foreign  seamen  to  their  home  forum. 

3  In  Lauritzen,  the  court  said:  "Perhaps  the  most  venerable  and 
universal  rule  of  maritime  law  ...  is  that  which  gives  cardinal 
importance  to  the  law  of  the  flag."   345  U.S.  at  584. 


—  li- 
the doctrine  was  solely  to  establish  an  approach  for 
deciding  whether  a  seaman's  claim  was  to  be  governed 
by  the  law  of  the  United  States  or  by  the  law  of  the  flag 
flown  by  the  vessel,  and  to  determine  whether  the  vessel 
owner  sought  to  circumvent  United  States'  law  by  ob- 
taining foreign  registry.  The  doctrine  is  clearly  inap- 
plicable to  a  case,  such  as  this  one,  where  Appellant 
concedes  that  United  States  law  does  not  apply  [Tr.  4; 
AppeUant's  Brief  2,  18]. 

Second,  even  if  the  doctrine  is  applicable,  it  would 
not  affect  the  court's  decision  since  there  is  a  conspicuous 
absence  of  any  contacts  betwen  the  transaction  involved 
and  the  United  States.  Third,  the  argument  for  appHca- 
tion  of  British  law  should  be  addressed  to  the  British 
courts  whose  concern  with  such  charges  would  be  para- 
mount. Fourth,  the  claim  for  application  of  British 
law  is  itself  a  strong  argument  in  support  of  the  court's 
declination  of  jurisdiction,  since  by  declining  jurisdic- 
tion the  court  allows  the  plaintiff  to  bring  his  action  in 
the  foreign  forum  he  believes  appropriate  and  whose 
law  he  wants  applied.  Therefore,  even  if  EngHsh  law 
was  applicable  (an  unwarranted  assumption  in  view  of 
the  absence  of  significant  contacts  with  England),  this 
would  certainly  not  be  a  factor  which  should  compel 
a  U.  S.  District  Court  to  entertain  jurisdiction. 

In  Tjonaman  vs.  A/S  GLITTRE,  340  F.2d  290  (2nd 
Cir.),  cert,  denied,  381  U.S.  925,  rehearing  denied,  382 
U.S.  873  (1965),  the  Second  Circuit  discussed  the  "flag 
of  convenience"  doctrine  it  had  earher  originated.  In 
that  case,  a  Dutch  national  and  legal  resident  ahen  of 
the  United  States  signed  on  as  a  member  of  a  Norwegian 
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owned  and  registered  vessel.  He  had  signed  standard 
form  Norwegian  Shipping  Articles,  and  was  injured  about 
a  month  later  when  the  vessel  was  in  Ghanian  waters.  The 
Second  Circuit  affirmed  the  dismissal  of  the  libel  and 
held  that  the  district  court  correctly  ruled  that  Norwegian 
law  applied  and  that  the  libelant  should  have  sought  re- 
lief in  Norwegian,  and  not  American,  courts. 

D.  Greece  Is  The  Most  Convenient  Forum. 

Immediately  following  his  accident,  Appellant  was  re- 
patriated by  air  to  Greece  [Tr.  16,  17].  Upon  his  arrival 
at  Greece  he  was  met  by  a  Greek  doctor  who  immediately 
performed  an  operation  [Tr.  17].  All  maintenance  and 
expenses  thereof  were  paid  by  Appellees  [Tr.  17].  In 
view  of  these  circumstances,  the  comments  of  the  court 
in  Giatilis  v.  S/T  DARNIE,  111  F.Supp.  751  (S.D. 
Maryland,  1959)  are  of  interest.  In  that  case,  a  Greek 
seaman  aboard  a  Liberian  vessel  was  injured  outside  the 
three  mile  limit  of  the  Florida  coast.  He  libeled  the  ship 
for  personal  injuries,  and  subsequently  added  a  claim  for 
wages  due.  In  declining  jurisdiction  of  his  personal  in- 
jury claim,  the  court  said: 

"Most  of  the  witnesses  on  the  issues  of  unseaworthi- 
ness, negligence,  failure  to  supply  medical  attention 
on  the  ship,  and  libelant's  present  condition  are 
Greeks,  living  in  Greece  or  employed  on  ships  all 
over  the  world.  Most  of  them  speak  Greek  and 
not  English.  It  is  obvious  that  testimony,  in  court 
or  by  deposition  of  Greeks  questioned  by  Greeks 
in  Greek,  will  be  better  understood  by  a  Greek  Judge 
than  translations  of  such  testimony  would  be  under- 
stood by  this  court.    Moreover,  the  important  wit- 
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nesses  will  not  be  subject  to  process  issuing  out  of 
this  court;  many  of  them  will  be  subject  to  process 
in  Greece."  171  F.Supp.  at  754. 

In  the  instant  case,  all  of  the  witnesses,  both  as  to 
the  accident  itself  and  as  to  the  extent  of  Appellant's 
damages  wiU  be  Greek.  The  cost  and  inconvenience 
attendant  to  both  the  court  and  to  Appellees,  all  of  which 
the  court  can  judicially  notice,  are  sufficient  considera- 
tions to  justify  this  court  in  declining  jurisdiction  on  the 
grounds  of  forum  non  conveniens. 

E.  Appellant  Agreed  To  Have  His  Rights  Determined 
by  Greek  Courts  According  To  Greek  Law. 

An  independent  reason  for  declining  jurisdiction  in 
this  case,  apart  from  the  doctrine  of  forum  non  con- 
veniens, is  that  Appellant  signed  a  written  contract  with 
Hellenic  Marine  Agencies  "as  agents  of  the  M.V.  ARGO 
ELLAS"  which  expressly  stipulated  that  all  terms  of  his 
employment  would  be  governed  by  the  Greek  collective 
agreement  and  that  the  courts  of  Athens  would  be  solely 
competent  [Tr.  39].  This  contract  was  freely  entered 
into  by  both  parties  and  is  fully  enforceable  under  its 
clear  and  unambiguous  terms.  The  agreement  and  each 
of  its  provisions  should  be  recognized  and  effectuated  by 
this  court. 

In  Hatzoglou  v.  Asturias  Shipping  Company,  S/A, 
supra,  the  court  declined  jurisdiction  and  made  the  fol- 
lowing comments  about  a  similar  contract  between  a 
seaman  and  the  vessel  owners  at  Piraeus: 

"An  agreement  by  a  Greek  chief  officer,  signed  in 
Greece,  written  in  Greek,  to  apply  Greek  law  is 
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fully  valid.  See  Lauritzen  v.  Larsen,  345  U.S.  571, 
73  S.Ct.  921,  97  L.Ed.  1254,  upholding  a  similar 
agreement  where  the  American  contacts  were  far 
more  numerous  than  in  the  case  at  bar."  193 
F.Supp.  at  197. 

F.  The  Case  Law  Clearly  Supports  A  Declination  Of 
Jurisdiction. 

A  case  which  is  factually  similar  to  the  case  at  bar 
where  the  court  declined  to  exercise  its  jurisdiction  on 
the  grounds  of  forum  non  conveniens  and  on  the  addi- 
tional ground  that  the  plaintiff  had  agreed  to  look  to 
Greek  law  is  Brillis  v.  Chandris  (U.S.A.),  Inc.,  215 
F.Supp.  520  (S.D.N.Y.  1963).  In  Brillis,  the  plaintiff 
was  a  subject  and  resident  of  the  Kingdom  of  Greece. 
While  at  Piraeus,  Greece,  he  agreed  to  serve  on  board 
a  Liberian  vessel,  and  signed  an  employment  contract 
to  this  effect  with  a  Greek  corporation  not  a  party  to  the 
suit  but  who  was  acting  as  agent  for  one  of  the  defend- 
ants. The  agreement  provided  that  any  disputes  arising 
from  the  contract  would  be  governed  exclusively  by 
Greek  law,  and  that  the  courts  of  Greece  would  have 
exclusive  jurisdiction.  Plaintiff  subsequently  joined  the 
vessel  and  signed  ship's  articles  in  France.  While  the 
vessel  was  proceeding  from  Yokohama,  Japan,  to  San 
Pedro,  California,  the  plaintiff  was  injured.  Upon  his 
arrival  at  San  Pedro,  California,  he  was  repatriated  to 
Greece.  Plaintiff  set  up  causes  of  action  under  United 
States,  Panamanian  and  Liberian  law.  The  defendants 
urged  three  grounds  for  dismissal:  (1)  Inapplicability 
of  the  Jones  Act;  (2)  An  agreement  to  look  to  the  courts 
of  Greece;  and  (3)  Forum  non  conveniens.   The  court 
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carefully  analyzed  the  facts  of  the  case,  agreed  with  each 
of  defendant's  grounds  for  dismissal,  and  then  dismissed 
the  libel/ 


"*  "The  wrongful  act  was  committed  on  the  high  seas;  the  ship 
flies  the  flag  of  Liberia;  the  injured  owes  allegiance  to  Greece; 
the  allegiance  of  the  owner  is  foreign  no  matter  which  de- 
fendant is  deemed  the  true  owner  .  .  .  ;  the  employment  con- 
tract was  executed  in  Greece  and  the  Ship's  Articles  signed  in 
France.  .  .  . 

"Viewing  all  the  contacts  of  this  maritime  tort,  both  with  the 
United  States  and  foreign  states,  and  giving  each  its  appropriate 
weight  and  significance,  it  is  clear  that  such  contacts  as  there 
are  with  the  United  States  are  at  best  minimal  and  thus  in- 
sufficient for  the  application  of  the  Jones  Act.  (Citations 
omitted.) 

"The  second  defense  raised  by  defendants  seeks  to  invoke 
the  doctrine  of  forum  non  conveniens  and  is  addressed  to  the 
discretion  of  the  Court.  It  is  unnecessary  to  set  forth  anew  the 
factual  grounds  upon  which  the  Jones  Act  was  found  to  be 
inapplicable.  All  are  relevant  in  determining  whether  to  retain 
jurisdiction  over  this  controversy.  In  addition,  several  other 
matters  may  here  be  given  weight  which  are  inappropriate  in 
the  context  of  the  Jones  Act.    (Citation  omitted.) 

"These  additional  considerations  consist  of  the  following: 
Plaintiff  is  Greek  and  does  not  speak  English.  All  witnesses  to 
the  accident  are  likewise  Greek,  residing  in  that  country  and 
speaking  only  Greek.  ... 

"In  a  situation  factually  similar  to  the  instant  one,  the  court 
of  appeals  of  this  circuit  said:  'It  is  prima  facie  undesirable 
that  an  overburdened  district  court  should  conduct  a  trial  in  a 
personal  injury  action  between  foreigners,  with  all  the  evidence 
on  the  issue  of  liability  and  much  of  the  evidence  on  damages 
given  in  a  foreign  tongue  by  witnesses  equally  or  more  available 
in  the  foreign  forum,  and  with  rehance  having  to  be  placed  on 
expert  testimony  as  to  the  governmg  law,  when,  as  here,  an 
adequate  remedy  is  available  in  the  country  where  both  parties 
reside  and  to  which  the  plaintiff  will  return.'  Conte  v.  Flota 
Mercante  Dell  Estado,  111  F.2nd  664,  667  (2nd  Cir.  1960). 

"It  should  be  pointed  out  that  the  employment  contract 
signed  by  the  plaintiff  agreeing  to  look  solely  to  Greek  courts 
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Another  recent  case  in  which  a  Greek  seaman  was 
remitted  to  the  courts  of  Greece,  was  Zouras  v.  Menelaus 
Shipping  Co.,  Ltd.,  336  F.2nd  209  (1st  Cir.  1964).' 
In  Zouras,  a  Greek  seaman  on  a  Liberian  flag  vessel 
owned  by  a  Liberian  corporation  was  injured  while  the 
vessel  was  anchored  in  Boston  harbor  in  the  course  of 
a  voyage  from  Italy  to  Japan.  He  was  taken  to  the  United 
States  Public  Health  Service  Hospital  in  Boston  for  treat- 
ment and  was  then  repatriated  to  Greece.  The  court 
reviewed  the  facts  and  held: 

"The  hbellant  is  a  Greek  citizen  residing  in  Greece 
who  has  returned  to  his  native  country.  Moreover 
the  law  of  the  parties'  choice  is  that  of  Greece,  and, 
for  what  it  may  be  worth,  that  was  the  place  of 
contracting.  On  the  facts  of  this  case  we  cannot 
see  that  any  injustice  whatever  would  result  in  rele- 
gating the  libellant  to  his  home  forum  for  determina- 
iton  of  whatever  legal  rights  he  might  have."  336 
F.2d  at  211. 


and  Greek  law  is  fully  valid.  The  American  contacts  must  be 
substantial  before  a  court  will  declare  such  an  agreement  void 
as  against  public  policy.  (Citing  Lauritzen  v.  Larsen  and 
Hatzoglou  V.  Asturias  Shipping  Co.,  supra.). 

"In  light  of  all  the  factors  discussed  above,  it  is  evident  that 
this  court  should  exercise  its  discretion  and  decline  jurisdiction 
on  the  grounds  that  this  district  is  not  the  proper  forum  and 
Greece  is.  Plaintiff  may  then  look  to  a  Greek  tribunal  and 
Greek  law  as  he  agreed  to  when  he  accepted  employment  on 
the  ANGELIKI  II."    215  F.Supp.  at  522,  523,  524. 

5  Accord,  Hatzoglou  v.  Asturias  Siiipping  Company,  S.A.,  supra, 
where  the  court  declined  jurisdiction  of  a  libel  brought  by  a 
Greek  national  against  a  Panamanian  corporation. 
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Also  recognizing  the  principle  that  the  district  court 
should  refuse  jurisdiction  in  admiralty  suits  between 
foreign  nationals  is  Koziol  v.  THE  FYLGIA  230  F.2d 
651,  (2nd  Cir.  1966).  In  that  case  a  Polish  merchant 
seaman  signed  shipping  articles  in  Argentina  to  serve 
aboard  a  Swedish  vessel,  and  was  injured  while  at  sea. 
The  Second  Circuit  affirmed  the  district  court's  dismissal 
on  the  ground  that  since  the  Swedish  law  so  directly 
controlled,  the  plaintiff's  rights  would  be  better  adjudi- 
cated in  Swedish  tribunals. 

Thus,  those  cases  which  the  court  should  look  to  for 
guidance  —  cases  involving  claims  by  foreigners  against 
foreigners  for  injuries  arising  on  the  high  seas  —  are 
unequivocal  in  their  unanimous  conclusion  that  justice 
is  best  effectuated  by  relegating  the  plaintiff  to  his  home 
forum.  This  Court  should,  as  have  the  other  circuit 
courts  that  have  decided  the  issue,  make  it  clear  that 
district  courts  are  not  the  appropriate  forum  for  suits 
between  foreigners  residing  and  incorporated  in  foreign 
jurisdictions. 

G.  Practical  Considerations  Justify  A  Declination  Of 
Jurisdiction. 

If  this  court  estabUshes  a  policy  of  accepting  jurisdic- 
tion in  cases  of  this  type,  the  end  result  will  be  that  a 
seaman  of  any  country  will  have  only  to  obtain  service 
over  a  defendant  vessel  owner  in  the  United  States  in 
order  to  bring  his  action.  Our  courts,  the  dockets  of 
which  are  already  crowded,  will  then  have  the  problem 
of  determining  what  nation's  laws  to  apply,  interpreting 
that  nation's  laws,  and  then  applying  it. 
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The  possibility  of  a  court  calendar  congested  with  suits 
between  foreigners  for  personal  injuries  received  aboard 
foreign  flag  vessels  should  be  avoided.  Thus,  for  this 
additional  reason,  jurisdiction  in  this  case  should  be 
declined. 


CONCLUSION 

The  District  Court  properly  exercised  its  discretion  in 
declining  jurisdiction  in  this  case.  The  decision  should 
be  affirmed. 

Respectfully  submitted, 

LiLLiCK,  McHosE,  Wheat,  Adams  &  Charles 

Gordon  K.  Wright 
Kenneth  R.  Chiate 

By  Kenneth  R.    Chiate 
Attorneys  for  Appellees 
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RONALD  J.  ARRIAS,  ] 

Petitioner, 

V. 


THE  STATE  OP  CALIPORNIA  AND 
THE  UNITED  STATES  OF  AMERICA, 

] 
Respondents     ] 
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RESPONDENT'S  BRIEF 


STATEMENT  OF  THE  CASE 


The  Court  approved  petitioner's  request 
that  his  petition  for  Judicial  review  of  deportation 
be  considered  his  opening  brief. 

Petitioner  is  an  alien  Dutch  citizen, 
age  23  in  I966,  who  entered  the  United  States  at 
San  Juan,  Puerto  Rico,  March  I9,  1954. 
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On  December  l8,  1964  he  was  convicted, 
after  trial  In  the  Superior  Court  of  the  State  of 
California  In  and  for  the  County  of  Los  Angeles, 
of  the  crime  of  violation  of  Section  II530.5  of 
the  Health  and  Safety  Code  (R.,  pp.  22  and  24). 
The  Court  fixed  the  minimum  term  at  six  months, 
pursuant  to  Section  1202(b)  of  the  California 
Penal  Code. 

The  order  to  show  cause  In  deportation 
proceedings  under  Section  242  of  the  Immigration 
and  Nationality  Act  (8  USC  1252)  was  dated  April  27, 
1965,  and  ordered  petitioner  to  appear  for  hearing 
on  May  4,  I965*  slti^   charged  deportablllty  pursuant 
to  "Section  241(a) (11)  (8  USC  1252(a) (H))  In  that 
you  at  any  time  have  been  convicted  of  a  violation 
I  of  any  law  or  regulation  relating  to  the  Illicit 
possession  of  marihuana  In  violation  of  Section 
11530.5  of  the  California  Health  and  Safety  Code." 

The  hearing  was  held  at  the  Correctional 
Training  Facility,  Soledad,  California,  on  May  4, 
1965.  The  Special  Inquiry  Officer  delivered  an 
oral  statement  of  his  decision  (R.,  p.  I6),  and 
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petitioner  acknowledged  that  he  understood  the 
decision.  He  was  told  that  "if  you  are  not  satis- 
fied with  this  decision  you  may  appeal  to  the  Board 
of  Immigration  Appeals  in  Washington,  D.  C."  He 
asked  if  he  could  leave  this  decision  till  later. 
He  was  informed,  "Yes,  you  may."  He  was  served  with 
three  copies  of  Form  I-290A,  and  told  he  had  ten 
days  from  May  4,  1965  to  enter  his  appeal. 

No  appeal  was  filed  to  the  Board  of  Im- 
migration Appeals.  On  May  13,  1965  the  respondent 
mailed  to  petitioner  Notice  of  Country  to  Which 
Deportation  Has  Been  Directed  and  Penalty  for  Re- 
entry Without  Permission,  "Exhibit  A"  to  Petition. 

This  notice  did  not  arouse  petitioner 
to  appeal. 

On  January  13,  I966  petitioner  addressed 
a  letter  to  Mr.  E.  A.  McFadden  (R.,  p.  7). 

On  January  24,  1966  petitioner's  letter 
was  referred  to  Special  Inquiry  Officer  Sipkin, 
with  the  suggestion  that  it  be  considered  as  a  motion 
to  reopen  the  deportation  proceeding  (R.,  p.  6). 
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The  exchange  of  correspondence  "between  Mr.  Williams 
and  Mr.  Sipkin  then  followed,  which  established  for 
the  record  that  petitioner  had  not  appealed  his 
conviction. 

On  January  31>  19^6  the  Special  Inquiry- 
Officer  made  his  decision  denying  the  motion  to  re- 
open. Notice  of  Decision  was  mailed  certified  mail, 
return  receipt  requested,  on  the  same  date  (R.,  p.  1). 
This  notice  enclosed  copies  of  Form  I-290A,  Notice 
of  Appeal,  and  informed  petitioner  that  the  decision 
is  final  unless  appeal  is  taken  to  the  Board  of 
Immigration  Appeals,  by  returning  to  respondent  on 
or  before  February  l4,  1966  Form  I-290A,  properly 
executed,  together  with  a  $25  fee. 

Respondent  did  not  appeal.  The  petition 
for  review  was  docketed  by  the  Clerk  of  this  Court 
on  June  24,  I966. 

This  Court  has  consistently  dismissed 

petitions  for  review  filed  under  Section  106(a)  of 

the  Act  for  failure  to  exhaust  administrative  remedies 

by  appeal  to  the  Board  of  Immigration  Appeals. 

Siaba-Femandez  v.  Rosenberg  n  q±j* 
302  P. 2d  139 
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Mai  Kal  Fong  v.  INS,  9  Cir. 
305  F.2d  239 

Murlllo-Agullera  v.  INS,  9  Cir. 
313  F. 2d  I4l 

Raymond  Rodriguez -De  Leon  v.  INS,  9  Cir, 
324  F. 2d  311 

Samala  v.  INS,  5  Cir. 
336  F.2d  7,  11 

In  Samala  the  Court  noted: 

"In  the  hearing  before  the  special 
inquiry  officer,  it  was  made  em- 
phatically clear  to  petitioner 
that  he  had  a  right  to  appeal  the 
deportation  order  to  the  Board  of 
Immigration  Appeals  within  ten  days 
after  its  rendition.  Petitioner 
was  even  given  an  appeal  form, 
partially  filled  out,  for  his  use 
should  he  decide  to  appeal." 

Likewise,  petitioner  in  this  case  was  fully 
advised  of  his  right  to  appeal,  and  the  time,  both 
as  to  the  original  decision  and  the  denial  of  the 
motion  to  reopen. 

Assuming  petitioner  had  exhausted  his 
administrative  remedies,  this  Court  has  Jurisdiction??, 
to  review  the  final  order  of  deportation. 
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1. 


QUESTIONS 

Was  petitioner  accorded  a  fair  hearing 
and  due  process? 

Is  the  order  of  deportation  supported  by- 
reasonable,  substantial  and  probative  evidence, 
that  is  clear,  unequivocal  and  convincing? 

ARGUMENT 

In  his  petitioner's  brief,  petitioner 
presents  a  number  of  contentions . 

Contention  I  -  Paragraph  IV  -  Right  to  Counsel 

Deportation  proceedings  are  civil,  not 

criminal. 

Fong  Yue  Ting  v.  INS 
149  US  698 

Harisiades  v.  Shaughnessy 
3^2  US  580 

Galvan  v.  Press 

347  US  522 

Ben  Huie  v.   INS,   9  Cir. 
3^  P.2TT014 

Fuentes-Torres  v.  INS,  9  Cir. 
344  P. 2d  911  
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Nason  v.  INS,  2  Cir. 
370  F.2d  865 

Ah  Chlu  Pang  v.  INS,  3  Cir. 
368  F.2d  637 

Petitioner  states  that  he  finished  high 
school  (R.,  p.  15).  He  clearly  indicated  he  under- 
stood why  he  was  appearing  at  the  hearing  of  May  4, 
1965;  that  he  understood  he  was  entitled  to  he 
represented  by  an  attorney  at  no  expense  to  the 
Government  (R.,  p.  11).  He  stated  he  was  willing 
to  proceed  without  counsel.  There  is  no  indication 
that  he  did  not  clearly  understand. 

Petitioner  has  referred  to  28  USC  I915, 
eind  would  argue  that  he  has  an  absolute  right  to 
the  appointment  of  counsel. 

Appointment  of  counsel  in  a  civil  case  is, 

as  is  the  privilege  of  proceeding  in  forma  pauperis, 

a  matter  within  the  discretion  of  the  district  court. 

It  is  a  privilege  and  not  a  right. 

U.  S.  ex  rel  Gardner  v.  Madden,  9  Cir, 
352  F.2d  792 
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8  use  1252(b)(2),  Section  242(b)(2)  of 
the  Act  states: 

"the  Attorney  General  shall  prescribe 
[regulations].   Such  regulations  shall 
include  requirements  that — 
(2)   the  alien  shall  have  the  privilege 
of  being  represented  (at  no  expense  to 
the  Government)  by  such  counsel, 
authorized  to  practice  in  such  proceed- 
ings, as  he  shall  choose;" 

8  use  1362,  Section  292  of  the  Act,  states: 

"RIGHT  TO  COUNSEL 
"Sec.  292.   In  any  exclusion  or  deporta- 
tion proceedings  before  a  special  inquiry 
officer  and  in  any  appeal  proceedings 
before  the  Attorney  General  from  any 
such  exclusion  or  deportation  proceedings, 
the  person  concerned  shall  have  the 
privilege  of  being  represented  (at  no 
expense  to  the  Government)  by  such  counsel, 
authorized  to  practice  in  such  proceedings, 
as  he  shall  choose." 

In  any  event,  the  presence  or  absence  of 
counsel  would  involve  the  question  of  due  process. 

Failure  to  have  counsel,  if  error,  like 

other  errors,  may  not  be  prejudicial. 

Madokoro  v.  Del  Guercio,  9  Cir. 
I6U  F.2d  164 

Immigration  Law  and  Procedure 

Gordon  and  Rosenl'eld 
§1. 23(a)  and  §5. 9(d) 

De  Bernardo  v.  Rogers,  2  Cir. 

254  P. 2d  81; 

cert.  den.  358  US  816 
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Petitioner  was  fully  accorded  due  process, 
even  to  the  extent  that  his  untimely  letter  of  Janu- 
ary 13,  1966  was  referred  to  the  Special  Inquiry 
Officer  with  the  request  that  it  he  considered  a 
motion  to  reopen.  The  denial  of  the  motion  accorded 
to  petitioner  a  second  opportunity  to  appeal  to  the 
Board  of  Immigration  Appeals,  which  he  did  not  do. 

Contention  II  -  Law  Has  Been  Misread, 
And  Inaccurately  Applied. 

Though  not  so  stated,  petitioner's  conten- 
tion would  appear  to  he  founded  upon  Section  241(a) 
(4)  (8  use  1251(a)(4)),  as  the  applicable  statute 
pursuant  to  which  he  is  deportable. 

He  has  been  found  deportable  pursuant  to 
Section  24l(a)(ll)  (8  USC  1251(a)(ll)) . 

Expulsion  must  be  ordered  for  a  single 

conviction  in  the  United  States,  at  any  time, 

irrespective  of  the  manner  of  the  alien's  entry. 

Rabang  v.  Boyd 
353  l/TTfe? 

Mulcahy  v.  Catalanotte 

353  usn55^ 

Marcello  v.  Bonds 
y^  us  3^75 
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Contention  III  -  Double  Jeopardy 

Respondent  refers  to  the  cases  cited  above 
as  dispositive  of  this  contention. 

CONCLUSION 

Respondent  respectfully  submits: 

1.  The  petition  should  be  dismissed, 
in  that  petitioner  did  not  exhaust  his  adminis- 
trative remedies . 

2.  Petitioner  was  accorded  a  fair 
hearing  and  due  process,  and  the  record  is  clear, 
unequivocal  and  convincing,  in  support  of  the  order 
of  deportation. 

Respectfully  submitted, 

CECIL  F>  POOLE 
United/'States 


^HARLl^iJ  ELMER  COLLEOT-  - 


DATED: 

April  7,  1967. 


Chief  Assistant  United  States  Attorney 

Attorneys  for  Respondent 
United  States  of  America 
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CERTIFICATE 

I  certify  that,  in  connection  with 
the  preparation  of  this  brief,  I  have  examined 
Rules  18,  19  and  39  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit,  and  that, 
in  my  opinion,  the  foregoing  brief  is  in  full 
complaince  with  those  rules ^ 


Chief  Assistant  United  States  Attorney 

CERTIFICATE  OF  SERVICE  BY  MAIL 
I  hereby  certify  that  a  copy  of  the  fore- 
going Respondent's  Brief  was  served  upon  petitioner 
by  depositing  the  same  in  the  United  States  mail 
at  450  Golden  Gate  Avenue,  San  Francisco,  California, 
addressed  to: 

Mr.  Ronald  J.  Arrias 
Box  A-87988 

San  Quentin  Penitentiary 
Tamal,  California 

^      In  Propria  P^sona 


•^^^ ,  / 


■     ^HARLES  ELMER  COLLE^T?^ 

'^^Chief  Assistant  United  States  Attorney 
Dated: 
April  7,  1967 
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NO  .     21055 
IN    THE    UNITED    STATES    COURT    OF    APPEALS 
FOR    THE    NINTH    CIRCUIT 


JAMES  EWING, 

Appellant, 
vs. 
UNITED  STATES  OF  AMERICA, 

Appellee. 


APPELLEE'S  BRIEF 


STATEMENT  OF  THE  PLEADINGS  AND  FACTS  DISCLOSING  JURISDICTION 

On  January  19,  1966,  the  Federal  Grand  Jury  for  the  Southern  District 
)f  California,  Southern  Division,  returned  a  two-count  indictment  (36097-SD) 
charging  the  appellant  James  Ewing  in  Count  One  with  a  violation  of  Title  21 , 
Jnited  States  Code,  Section  174  (conspiracy  to  smuggle  narcotics)  and  in 

i;ount  Two  with  a  violation  of  Title  21 ,  United  States  Code,  Section  17  6(a) 

i/ 
conspiracy  to  smuggle  marihuana  [C.T.  2-4]  . 

2/ 
A  prior  indictment  numbered  347  38-SD      naming  appellant  James  Ewing 


/ 
1/ 


"C.T,"  refers  to  Clerk's  Transcript. 

The  appellant  in  his  designation  of  record  did  not  include  this 
indictment  [C.T.  7,  9]  . 
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and  Clarence  Currie  as  defendants  had  evidently  been  returned  by  the  Federal 
2rand  Jury.    Though  the  record  is  not  entirely  clear,  it  appears  that  there  were 
:our  counts.    The  appellant  Ewingand  Currie  were  charged  in  Count  One  with 
conspiracy  to  import  cocaine;  in  Counts  Two  and  Three  with  aiding  and 

ibetting  the  smuggling  of  cocaine;  and  in  Count  Four  Currie  was  charged  with 

3/ 
allure  to  register.    [R.T.  3-4,  9-lOJ  . 

The  two  cases  were  consolidated  for  trial.    Count  Four  of  the 
ndictment  numbered  347  38-SD  which  charged  Currie  with  failure  to  register 
vas  severed.    After    three  days  of  jury  trial  Currie  was  found  guilty  by  the 
ury  as  to  Counts  One,  Two  and  Three  in  34738-SD  and  the  appellant  Ewing 
vas  found  guilty  as  to  Count  Two  in  36097-SD  (conspiracy  to  smuggle 
iiarihuana)     [R.T.  29,  349-351]. 

The  appellant  was  sentenced  by  the  Honorable  Fred  Kunzel  to  a  20-year 
)eriod  of  incarceration.    A  timely  Notice  of  Appeal  was  filed  by  the  appellant. 
L  Motion  for  New  Trial  was  granted  as  to  Currie  [CoT.  5-6;  R.T.  361,  367]  . 

The  jurisdiction  of  the  United  States  District  Court  for  the  Southern 
)istrict  of  California,  Southern  Division,  was  based  on  Title  21 ,  United 
tates  Code,  Section  176(a)  and  Title  18,  United  States  Code,  Section  3231. 

The  jurisdiction  of  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  is  based  on  Title  28,  United  States  Code,  Sections  1291  and  1294. 


/ 

"RoT."  refers  to  Reporter's  Transcript. 
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II 

STATUTES  INVOLVED 
Title  21  ,  United  States  Code,  Section  176(a)  reads  in  pertinent  part 

as  follows: 

"Notwithstanding  any  other  provision  of  law,  whoever,  knowingly, 
with  intent  to  defraud  the  United  States  ^  imports  or  brings  into  the 
United  States  marihuana  contrary  to  law,  or  smuggles  or  clandestinely 
introduces  into  the  United  States  marihuana  which  should  have  been 
invoiced,  or  receives,  conceals,  buys,  sells,  or  in  any  manner 
facilitates  the  transportation,  concealment,  or  sale  of  such  marihuana 
after  being  imported  or  brought  in,  knowing  the  same  to  have  been 
imported  or  brought  into  the  United  States  contrary  to  law,  or  whoever 
conspires  to  do  any  of  the  foregoing  acts,  shall  be  imprisoned  not 
less  than  five  or  more  than  twenty  years  and,  in  addition,  may  be 
fined  not  more  than  $20,000  .   .    «   ."   [Emphasis  added]  » 

III 
STATEMENT  OF  THE  CASE 

^.  Questions  Presented. 

1 .  Did  the  Trial  Court  commit  plain  error  in  joining  indictments 
lumbered  34738-SD  and  36097-SD  for  trial? 

2.  Did  the  Trial  Court  commit  plain  error  by  informing  the  jury 
hat  the  unindicted  co-conspirator  was  deceased? 

3.  Did  the  Trial  Court  commit  plain  error  by  allowing  the 
government  to  prove  that  the  appellant  had  offered  a  government  witness 
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money  to  absent  herself  from  the  trial? 

4.  Did  the  Trial  Court  commit  plain  error  by  allowing  the  government 
to  impeach  a  witness  who  testified  at  the  trial  contrary  to  a  statement  he  had 
given  a  Federal  agent? 

5.  Did  the  Trial  Court  commit  plain  error  by  allowing  a  government 
witness  to  testify  that  a  cigarette,  which  had  been  rolled  in  her  presence  and 
which  made  her  high,  was  marihuana? 

6.  Did  the  government  prove  that  the  appellant  conspired  to  smuggle 
marihuana? 

7.  Did  the  Trial  Court  commit  plain  error  in  his  comments  to  the 
jury? 


B.  Statement  of  the  Facts. 

In  1957  Marilyn  Jackson  met  James  Thomas  in  New  Jersey  and  began 
living  with  him  in  a  common-law  relationship.    In  1958  they  moved  to 
California  and  lived  in  Los  Angeles,  along  with  her  minor  son  [R.T„  49-51,56]. 

In  early  19  63  James  Thomas  was  introduced  to  James  Ewing  by  William 
Carter  at  the  Thomas  residence  in  Los  Angeles.    Discussions  took  place 
regarding  the  transportation  of    marihuana  from  Tijuana,  Mexico,  to  Los  Angeles, 
California.    It  was  determined  that  James  Thomas  would  be  paid  $200  for  each 
trip  he  made  to  Tijuana,  Mexico,  to  pick  up  marihuana  for    James  Ewing  [R.T. 
40,  42-44,  51,  53,  57,  68,  85,  88-89,  109]  . 

As  a  result  of  the  discussions,  James  Thomas  agreed  to  drive  to 
lijuana ,  Mexico,  to  pick  up  marihuana  and  deliver  it  to  Los  Angeles  for 
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James  Ewing.     Usually  James  Thomas  was  accompanied  by  Marilyn  Jackson  and 
her  minor  son,  and  occasionally  James  Ewing  rode  with  them,  though  he 
normally  met  them  in  Tijuana,  Mexico.    James  Ewing  furnished  his  car  to 
James  Thomas  and  paid  him  approximately  $200  after  each  trip  was  completed 
[R.T.  54,  55,  58,  69,  71-72,  89,  95-101]  . 

The  normal  procedure  that  was  followed  was  that  James  Ewing  would 
contact  a  Mexican  after  they  arrived  in  Tijuana,  Mexico.    James  Thomas  and 
Marilyn  Jackson,  along  with  her  son,  would  drive  James  Ewing' s  car  and 
follow  James  Ewing  and  the    Mexican  to  a  location  outside  of  town.    Then 
potato  or  gunny  sacks  containing  marihuana  would  be  placed  in  the  trunk  of 
the  Ewing  vehicle.    They  would  then  drive  from  Tijuana,  Mexico,  to  the  Ewing 
residence  in  Los  Angeles,  California  [R.T.  58-60,  65-66,  95]  , 

James  Ewing  would  then  take  the  sacks  into  his  garage.    He  on  one 
occasion  brought  two  boxes  wrapped  in  brown  paper  from  the  garage  into  his 
house.    Ewing  and  Thomas  weighed  the  boxes  and  commented  that  they  did 
not  weigh  as  much  as  they  thought.     Ewing  gave  James  Thomas  and  Marilyn 
Jackson  some  marihuana  in  a  brown  paper  bag.    They  then  rolled  and  smoked 
some  marihuana  cigarettes  and  Marilyn  Jackson,  who  was  familiar  with 
marihuana,  got  high.    [R.T.  65-69,  89,  96-98]  . 

Similar  trips  were  made  by  James  Thomas,  Marilyn  Jackson  and  her 
son  during  1963  [R.T.  64-65,  71-72,  101-103,  105-107]  . 

On  one  occasion  in  Tijuana,  Mexico,  James  Ewing  gave  James  Thomas 
some  powder  in  a  cellophane  package.    This  was  also  delivered  to  the  Ewing 
residence.    Ewing  told  James  Thomas  that  the  buyer  in  Chicago  was  complaining 
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this  alleged  error  in  this  Court.      Further,  the  joinder  of  the  two  cases  for 
trial  was  in  no  way  prejudicial  to  the  appellant. 

The  Trial  Court  did  not  commit  plain  error  by  informing  the  jury  that 
the  unindicted  co-conspirator  was  now  deceased.    The  reason  for  the  absence 
of  the  unindicted  co-conspirator  could  have  been  shown  by  the  prosecutor  in 
his  case-in-chief.    However  the  doctrine  of  judicial  notice  allows  the  Trial 
Court  to  inform  the  jury  of  the  death  of  the  unindicted  co-conspirator. 

The  Trial  Court  did  not  commit  plain  error  by  allowing  the  government 
to  prove  that  the  appellant  had  offered  a  government  witness    money  to  absent 
herself  from  the  trial. 

The  Trial  Court  did  not  commit  plain  error  by  allowing  the  government 
to  impeach  a  government  witness  who  testified  at  the  trial  contrary  to  a 
statement  he  had  given  a  federal  agent.    The  prosecutor  was  surprised  and 
was  properly  allowed  to  impeach  his  own  witness. 

The  Trial  Court  did  not  commit  plain  error  by  allowing  a  government 
witness  to  testify  that  a  cigarette,  which  had  been  rolled  in  her  presence  and 
which  made  her  high  ,  was  marihuana.    The  record  shows  a  sufficient  factual 
basis  for  the  conclusion  of  the  witness  that  the  cigarette  she    smoked,    which 
made  her  high,  was  marihuana.    Further  the  testimony  concerning  the  fact  that 
the  cigarette  was  marihuana  was  merely  cumulative  of  other  testimony  to  which 
the  appellant  did  not  object. 

The  government  proved  that  the  appellant  conspired  to  smuggle 
marihuana.    The  first  two  overt  acts  alleged  were  proven  by  the  government. 
Of  course  overt  acts  need  not  be  pleaded  in  a  conspiracy  to  smuggle 
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marihuana,  and  if  they  are,  they  are  surplusage. 

The  Trial  Court  did  not  commit  plain  error  in  his  comments  to  the  jury. 
The  comments  to  the  jury  were  fair  and  proper  and  the  Trial  Court  properly 
instructed  the  jury  concerning  the  effect  of  his  comments. 


ARGUMENT 

A.      THE  TRIAL  COURT  DID  NOT  COMMIT  PLAIN  ERROR  IN 

JOINING  INDICTMENTS  NUMBERED  34738-SD  and  36097-SD 
FOR  TRIAL. 

Appellant  now  alleges,  for  the  first  time,  that  the  joinder  of  the  two 
indictments  for  trial  was  prejudicial  as  to  him.      Appellant  has  failed 
procedurally  to  perfect  his  record  relating  to  this  alleged  error  on  two  grounds, 

First,  the  appellant  in  his  desingation  of  record  to  this  Court  did  not 
include  the  indictment  in  34738-SD  [C.T.  7,9].    Though  there  are  general 
statements  in  the  record  concerning  the  Counts  in  that  indictment  [R.T.  3-4, 
9-10],  speculation  is  required  on  the  part  of  this  Court  in  determining  just 
who  and  what  was  charged  in  that  indictment. 

Second,  the  appellant  failed  to  object  to  the  consolidation  of  the  two 
indictments  for  trial  on  the  ground  that  the  consolidation  would  be  prejudicial 
to  him.    The  objection  made  by  the  appellant  alleged  that  the  consolidation 
was  prejudicial  as  to  the  co-defendant  Currie.    There  was  no  compliance  by 
the  appellant  with  Rule  51  of  the  Federal  Rules  of  Criminal  Procedure,  which 
reads  in  pertinent  part  as  follows: 
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"Exceptions  to  rulings  or  orders  of  the  court  are  unnecessary 
and  for  all  purposes  for  which  an  exception  has  heretofore  been 
necessary  it  is  sufficient  that  a  party,  at  the  time  the  ruling  or 
order  of  the  court  is  made  or  sought,  makes  known  to  the  Court 
the  action  which  he  desires  the  court  to  take  or  his  objection  to 
the  action  of  the  court  and  the  grounds  therefor;  ..."  (Emphasis 
added.) 
rhe  Government  will  not  speculate  on  the  reasons  for  appellant's  failure  to 
Dbject  to  the  consolidation  on  his  own  behalf.    This  tactical  decision,  made 
at  the  trial  level,  should  not  now  be  considered,  unless  there  is  "plain  error" 
within  Rule  52(b)  of  the  Federal  Rules  of  Criminal  Procedure. 
Ramirez  v.  United  States  (9  Cir.   1961)  294  F.2d  277; 
Piano  V.  United  States  (9  Cir.  1959)  271  F„2d  883,  cert,  denied 
631  U.  S.  964. 

The  record  in  this  case  seems  to  reveal  that  in  34738-SD  appellant 
was  charged  in  Count  One  with  conspiracy  to  import  cocaine,  and  in  Counts 
Fwo  and  Three  with  aiding  and  abetting  the  smuggling  of  cocaine.    The  date 
3f  the  alleged  offenses  is  not  clear  from  this  record.    In  36097-SD  the 
appellant  was  charged  in  Count  One  with  conspiracy  to  smuggle  narcotics 
ind  in  Count  Two  with  conspiracy  to  smuggle  marihuana.    Thus,  the  appellant 
was  prosecuted  in  multiple  counts  for  conspiracy  to  smuggle  cocaine  and 
narihuana  and  aiding  and  abetting  the  smuggling  of  cocaine. 

Apparently  the  appellant  and  James  Thomas  were  involved  in  the  entire 
transaction.    However,  Mr.  Currie,  as  far  as  the  record  shows,  was  only 

-9- 


involved  in  the  cocaine  aspect  of  the  transaction. 

If  there  was  any  error,  it  was  error  for  the  trial  court  to  allow  the  case 
against  Currie,  who  was  only  involved  in  the  cocaine,  to  be  affected  by  the 
testimony  relating  to  the  marihuana.    Counsel  for  the  appellant  obviously 
agreed  with  this  analysis  as  his  objections  appeared  to  be  on  behalf  of  Currie 
and  not  his  client. 

Of  course  the  Trial  Court  on  the  day  of  sentencing  resolved  the 
possible  prejudicial  effect  the  marihuana  testimony  may  have  had  as  to  Currie 
by  granting  a  Motion  for  New  Trial. 

It  was  noted,  in  fairness  to  the  prosecutor  in  this  case,  that  at  the 
trial  of  this  matter  he  was  faced  with  many  problems  relating  to  the  proof  of 
the  narcotics  aspects  of  the  indictment.    Mr,  Thomas  was  dead,  and  Mr. 
Carter,  and  Mr.  Sutton  were  recalcitrant  witnesses.    However,  the  record  is 
entirely  clear,  when  viewed  in  the    light  most  favorable  to  the  government, 
concerning  the  marihuana  aspects  of  this  case. 

It  is  respectfully  suggested  that  the  appellant  did  not  procedurally 
perfect  his  record  concerning  the  error  relating  to  consolidation.    Further, 
if  there  was  error  relating  to  the  consolidation,  the  error  affected  Mr.  Currie 
and  in  no  way  affected  the  appellant. 

B.      THE  TRIAL  COURT  DID  NOT  COMMIT  PLAIN  ERROR  BY 
INFORMING  THE  JURY  THAT  THE  UNINDICTED 
CO-CONSPIRATOR  WAS  DECEASED. 

Evidently  the  Trial  Court  informed  the  jury  that  one  of  the  unindicted 
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co-conspirators  was  deceased.    A  Motion  for    Mistrial  was  made  and  denied. 
The  appellant  now  contends  that  an  innocuous  statement  to  the  jury  at  the 
beginning  of  a  three  day  trial  was  plain  error. 

It  is  diffidult  to  understand  how  the  statement  referred  to  could  in  this 
case  amount  to  plain  error.    The  trial  judge  could  have  taken  judicial  notice 
of  the  fact  that  one  of  the  unindicted  co-conspirators  was  deceased. 

Brown  v.  Riper  (6  Cir.   1964)  331  F.2d  600; 

McCormick ,  Evidence  ,  710  (1954). 

If  the  Trial  Court  had  not  informed  the  jury  of  the  fact  that  one  of  the 
unindicted  co-conspirators  was  deceased  at  the  time  of  trial  then  the 
government  would  have  been  required  to  prove  this  fact  in  order  to  avoid  the 
obvious  defense  argument.    This  proof  would  of  course  have  been  material 
and  relevant. 

C.     THE  TRIAL  COURT  DID  NOT  COMMIT  PLAIN  ERROR  BY 
ALLOWING  THE  GOVERNMENT  TO  PROVE  THAT  THE 
APPELLANT  HAD  OFFERED  A  GOVERNMENT  WITNESS 
MONEY  TO  ABSENT  HERSELF  FROM  THE  TRIAL. 

Marilyn  Jackson,  the  common-law  wife  of  James  Thomas,  the  main 
government  witness  in  this  case,  testified  in  substance,  that  the  appellant 
offered  her  money  to  absent  herself  from  the  trial. 

In  order  to  prove  intent  the  government  is  entitled  to  prove  conduct  of 
the  appellant  subsequent  to  the  crime  which  amounts  to  obstruction  of  justice. 
It  is  material  and  relevant  to  prove  that  the  appellant  offered  a  government 
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\?itness  money  to  absent  herself  from  the  trial. 

D.     THE  TRIAL  COURT  DID  NOT  COMMIT  PLAIN  ERROR  BY 

ALLOWING  THE  GORENMENT  TO  IMPEACH  A  GOVERNMENT 
WITNESS  WHO  TESTIFIED  AT  THE  TRIAL  CONTRARY  TO  A 
STATEMENT  HE  HAD  GIVEN  A  FEDERAL  AGENT . 
Mr.  Jefferson  Sutton  was  called  as  a  government  witness.    Prior  to  the 
rial  the  witness  had  been  interviewed  by  a   Customs  agent.    That  interview 
/as  reduced  to  writing.    Subsequently  another  interview  with  the  same  Customs 
gent  took  place  and  the  witness  again  related  information  similar  to  the  first 
nterview.    Subsequently,  another  Assistant  United  States  Attorney  interviewed 
he  witness  and  the  witness  again  related  information  similar  to  the  first  inter- 
iew.    Approximately  one  week  before  the  trial  the  witness  talked  briefly  to  the 
irosecutor  and  in  response  to  a  query  as  to  whether  or  not  he  was  going  to 
sstify  in  accord  with  his  original  interview  with  the  Customs  agent  the  witness 
Did  the  prosecutor  -  "I  can't  possibly  tell  you  what  my  position  is  going  to  be,," 
he  prosecutor  was  informed  prior  to  calling  the  witness  that  in  prior  interviews 
tie  witness  had  responded  in  accord  with  his  original  interview  by  the  Customs 
gent  [R.T,  218-222,  226-229].    The  witness  then  testified  that  he  had  lied  to 
ne  Customs  agent.    It  should  be  noted  that  no  specific  questions,  which  could 
ave  been  highly  prejudicial  to  the  appellant,  were  asked  by  the  Trial  Court  or 
he  prosecutor  concerning  what  the  witness  had  told  the  Customs  agent  when 
irst  interviewed  pl.T,  208-219,  240-241]  . 

The  prosecutor  in  this  case  properly  claimed  surprise,  and  was  properly 
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allowed  to  impeach  the  witness.    The  prosecutor,  who  had  a  tape  of  the  Customs 

Agent's  original  interview  with  the  witness  could  have    used  the  tape  recording 
to  impeach  the  witness. 

Debardeleben  v.  United  States  (9  Cir„  1962)  307  F.2d  362;  and 

Bieber  v.  United  States  (9  Cir.   1960)  276  Fo2d  709. 

As  far  as  this  alleged  error,  the  record  reveals  that  the  treatment  of 
the  appellant  by  the  Trial  Court  and  the  prosecutor  was  in  keeping  with  the 
standards  of  fundamental  fairness  set  forth  in  Berger  v.  United  States  (1935) 
295  U.  S.  78. 

E.      THE  TRIAL  COURT  DID  NOT  COMMIT  PLAIN  ERROR  BY 
ALLOWING  A  GOVERNMENT  WITNESS  TO  TESTIFY  THAT 
A  CIGARETTE,  WHICH  HAD  BEEN  ROLLED  IN  HER  PRESENCE 
AND  WHICH  MADE  HER  HIGH,  WAS  MARIHUANA. 

The  appellant,  James  Thomas  and  Marilyn  Jackson  during  19  63 
discussed  smuggling  of  marihuana  from  Mexico  to  Los  Angeles.    The  appellant 
paid  James  Thomas  to  smuggle  marihuana  from  Tijuana,  Mexico,  to  Los  Angeles. 
The  appellant  either  rode  with  James  Thomas  and  Marilyn  Jackson  to  Tijuana 
or  met  them  in  Tijuana. 

On  at  least  one  occasion  potato  or  gunny  sacks  were  loaded  into  a 

vehicle  which  James  Thomas  drove  from  Tijuana  to  the  appellant's  residence  in 

Los  Angeles.    The  sacks  were  taken  into  a  garage  at  the  appellant's  residence 

and  the  appellant  came  out  of  the  garage  with  two  boxes  wrapped  in  brown 

paper.    The  boxes  were  weighed. in  the  appellant's  residence.    The  appellant 
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then  broke  open  one  of  the  boxes  and  put  some  in  a  bag.    James  Thomas, 
while  at  the  appellant's  residence  rolled  a  couple  of  cigarettes  and  he  and 
Marilyn  Jackson  each  smoked  one  of  the  cigarettes.    The  cigarette  made 
Marilyn  Jackson  high. 

At  the  trial  Marilyn  Jackson  testified  that  the  material  she  smoked 
made  her  high.    She  further  testified  that  the  material  she  smoked  was 
"reefers."    In  response  to  a  question  from  the  trial  court  Marilyn  Jackson 
said  the  material  was  marihuana  [R.T.  68-70]  . 

The  appellant  now  contends  that  the  Trial  Court  committed  plain  error 
in  allowing  Marilyn  Jackson  to  testify  that  the  cigarette  she  was  smoking 
was  a  marihuana  cigarette. 

The  record  shows  that  there  was  no  objection  made  by  the  appellant 
to  the  testimony  of  Marilyn  Jackson  regarding  the  fact  that  the  cigarette  made 
her  high  and  was  a  reefer  [R.T.  69]. 

Thus  the  only  question  for  this  Court's  consideration  is  whether  or 
not  the  Trial  Court's  question  as  to  whether  or  not  the  cigarette  was  marihuana 
was  plain  error  within  Rule  52  of  the  Federal  Rules  of  Criminal  Procedure, 

Under  a  strict  application  of  the  so-called  "opinion  rule"  ,  the 
sxpressions  of  opinion  or  conclusions  by  a  lay  witness  are  generally  not 
admissible  into  evidence.    The  strict  interpretation  allows  the  lay  witness 
to  testify  only  as  to  facts. 

However,  the  trial  judge  is  generally  permitted,  in  his  discretion, 
to  allow  opinions  or  conclusions  of  lay  witnesses  based  on  personal 
Dbservation. 
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United  States  v.  Trenton  Potteries  (1927)  273  U.  S.  392; 

Zinberg  v.  United  States  (1  Cir.   1944)  142  F.2d  132; 

United  States  v.  Petrowe  (2  Cir.   1950)  185  F.2d  334. 

It  is  obvious  here  that  Marilyn  Jackson  was  involved,  along  with  her 
common-law  husband,  and  the  appellant,  in  a  conspiracy  to  smuggle 
marihuana;  that  Marilyn  Jackson  knew  that  marihuana  was  being  smuggled 
from  Tijuana  to  Los  Angeles;  that  on  at  least  one  occasion  the  appellant  after 
placing  the  potato  or  gunny  sacks  in  his  garage  took  two  boxes  from  the 
garage  wrapped  in  brown  paper;  that  Marilyn  Jackson  and  James  Thomas 
received  a  bag  of  material  from  the  two  boxes  and  some  of  the  material  was 
rolled  into  cigarettes;  and  that  the  cigarette  Marilyn  Jackson  smoked  made 
her  high. 

It  is  respectfully  submitted  that  the  opinion  or  conclusion  by  Marilyn 
[ackson  that  the  substance  she  smoked  was  marihuana  was  proper  in  that  it 
iA^as  based  upon  her  personal  observations  and  experience. 

Notwithstanding  the  foregoing  analysis  this  record  indicates  that  the 
appellant  failed  to  object  when  Marilyn  Jackson  testified  that  the  cigarette 
she  smoked  made  her  high  and  was  a  "reefer."     [R.T,  69].    Under  Rule  51  of 
the  Federal  Rules  of  Criminal  Procedure  and  Rule  18  of  this  Court  the  appellant 
tias  waived  any  error  as  to  the  testimony  of  Marilyn  Jackson  that  she  smoked 
3  cigarette  which  was  a  "reefer"  and  which  made  her  high. 

Of  course  "reefers"  and  marihuana  are  one  and  the  same  and  if  the 
testimony  concerning  the  fact  the  cigarette  was  marihuana  was  improper  it 
was  merely  cumulative  and  harmless  error. 
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Gordon  v.  United  States  (6  Cir.   1948)   164  F.2d  855. 

F,      THE  GOVERNMENT  PROVED  THAT  THE  APPELLANT 
CONSPIRED  TO  SMUGGLE  MARIHUANA. 

The  appellant  contends  that  the  government  did  not  prove  the  conspiracy 
:o  smuggle  marihuana  in  that  no  overt  act  was  proved. 

Overt  act  number  one  alleges  that  on  or  about  March  15,  1963,  James 
rhomas  brought  marihuana  into  the  United  States.    According  to  Marilyn 
ackson  several  trips  were  made  to  Tijuana,  Mexico,  by  James  Thomas  and 
lerself  to  pick  up  marihuana  for  the  appellant  during  19  63,    One  of  the  trips 
vas  made  in  the  early  summer  and  several  weeks  after  January  15,  1963,  the 
late  of  the  death  of  her  father.   [R^T.  62-64,  86,  100]  . 

When  the  evidence  concerning  the  first  overt  act  charged  is  viewed 
n  the  light  most  favorable  to  the  government,  as  it  must  be  under  Glasser  v. 
Jnited  States  (1942)  315  U.  S.  60,  the  evidence  shows  that  James  Thomas 
Drought  marihuana  into  the  United  States  on  a  date  reasonably  near  the  date 
illeged. 

Ledbetter  V.  United  States  (1898)  170  U.  S.  606. 

The  second  overt  act  alleges  that  Jefferson  Sutton  left  the  United  States 
)n  or  about  December  29  ,  19  63  to  meet  the  appellant  in  Tijuana,  Mexico.    The 
evidence  shows  that  in  the  latter  part  of  the  summer  of  19  63,  after  Marilyn 
"ackson  and  James  Thomas  had  made  six  or  seven  trips  to  Tijuana,  Mexico, 
fefferson  Sutton  and  Marilyn  Jackson  went  to  Tijuana  and  met  with  the 
appellant.    Sutton  was  going  to  take  James  Thomas's  place,  and  Marilyn 
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Jackson  was  going  to  show  him  where  to  go.   [R.T.  65,  75-77]  . 

When  viewed  in  the  light  most  favorable  to  the  government  it  is 
respectfully  suggested  that  this  record  shows  the  government  proved  the 
second  overt  act. 

Even  though  the  government  proved  the  overt  acts  previously  referred 
to,  it  is  clear  that  in  a  charge  of  conspiracy  to  smuggle  marihuana  overt  acts 
need  not  be  pleaded  and  when  overt  acts  are  pleaded  they  are  surplusage. 

Leyvas  v.  United  States  (9  Cir.   1967)  371  F.2d  714. 

G.     THE  TRIAL  COURT  DID  NOT  COMMIT  PLAIN  ERROR  IN 
HIS  COMMENTS  TO  THE  JURY. 

The  trial  judge  pointed  out  to  the  jury  certain  evidence  in  the  case. 
However,  the  trial  judge  made  clear  to  the  jury  that  any  comments  made  by 
him  could  be  completely  disregarded  by  the  jury  in  making  their  determination, 
[R.T,  340-342]  . 

It  is  clear  that  the  Trial  Court  may  comment  on  the  evidence  in  a  case. 

Murdock  v.  United  States  (1933)  290  U.S.  389; 

Henry  v.  United  States  (9  Cir.  1951)  186  F.2d  521. 
The  Trial  Court  here  commented  fairly  on  the  evidence  and  properly  instructed 
the  jury  concerning  the  effect  of  his  comments  on  their  decision. 
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VI 
CONCLUSION 
The  Government  respectfully  submits  that  the  appellant's  conviction 
should  be  affirmed. 


Respectfully  submitted, 

EDWIN  L.  MILLER,  JR., 
United  States  Attorney, 

JOHN  A.  MITCHELL, 

Assistant  U.S.  Attorney, 

Attorneys  for  Appellee , 
United  States  of  America. 
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CERTIFICATE 


I  certify  that  in  connection  with  the  preparation  of  this  brief,  I  have 
;xamined  Rules  18,  19  and  39  of  the  United  States  Court  of  Appeals  for  the 
Jinth  Circuity  and  that,  in  my  opinion,  tne  foregoing  brief  is  in  full 


lompliance  with  those  rules. 


JOHN  A,  MITCHELL 
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IN    THE   UNITED   STATES   COURT  OF   APPEALS 
FOR    THE   NINTH  CIRCUIT 


CHARLES   GRANT, 


Appellant, 


vs. 


UNITED   STATES   OF   AMERICA, 

Appellee. 


JAMES   HENRY, 


Appellant, 


vs. 


UNITED  STATES   OF   AMERICA, 

Appellee. 


APPELLEE'S   BRIEF 


No.    21057 


No.    21058 


STATEMENT  OF   JURISDICTION 


The  appellants  were  indicted  in  one  indictment,    by  the 
Federal  Grand  Jury  for  the  Southern  District  of  California,    Central 
Division,    for  violations  of  Title  18,    United  States  Code,    Sections 
371  -  Conspiracy,    2313  -  Receiving  Stolen  Motor  Vehicle  in  Inter- 
state Commerce,    and  2   -  Aiding  and  Abetting  [C.  T.    2].    — / 


1/ 


C.  T.    refers  to  Clerk's  Transcript. 

1. 


Following  a  court  trial  before  the  Honorable  Thurmond  Clarke, 
United  States  District  Judge,    from  March  9,    1965  to  March  26, 
1965,    in  the  District  Court  for  the  Southern  District  of  California, 
Central  Division,    appellant  Charles  Grant  was  found  guilty  of 
Counts  One,    Two,    Five,    Six  and  Seven,    and  appellant  James 
Henry  was  found  guilty  of  Counts  One,    Two  and  Four.     Appellant 
Grant  was  convicted  and  sentenced  on  April  27,    1965,    to  five  three- 
year  terms  of  imprisonment,    the  five  terms  to  run  concurrently 
[C.  T.    36].     Appellant  Henry  was  convicted  and  sentenced  on  May 
25,    1965,    to  three  three-year  terms  of  imprisonment,    the  three 
terms  to  run  concurrently  [C.  T.    40].     The  remainder  of  the 
defendants,    Henry  Campbell,    Harry  Joe  Tucker,    Roosevelt  Wooten 
and  James  Chester  Taylor  were  convicted  and  have  not  appealed. 

Appellant  Grant  filed,   on  April  29,    1965,    a  Notice  of  Appeal 
from  the  Judgment  [C.  T.    41],     Appellant  Henry  filed   on  May  25, 
1965,    a  Notice  of  Appeal  from  the  Judgment  [C,  T.    44J. 

The  District  Court  had  jurisdiction  under  the  provisions 
3f  Title  18,    United  States  Code,    Sections  371,    2,    2312,    2313  and 
3231. 

This  Court  has  jurisdiction  to  review  the  judgments  of  the 
District  Court  pursuant  to  Title  2  8,    United  States  Code,  Sections 
1291  and  1294. 


2. 


II 

QUESTIONS    PRESENTED 

1.  Whether  the  evidence  presented  was  sufficient  to 
sustain  a  conviction  of  appellant  Grant. 

2.  Whether  the  appellant  Grant  was  denied  adequate 
representation  of  counsel  under  the  Sixth  Amendment  of  the 
Constitution. 

3.  Whether  the  evidence  presented  was  sufficient  to 
sustain  a  conviction  of  appellant  Henry. 


> 


III 
STATEMENT  OF    FACTS 


Briefly,    Henry  Campbell,    a  resident  of  St.    Louis,    Missouri, 
stole  automobiles  in  St.    Louis  and  either  transported,    or  caused 
to  be  transported,    said  automobiles  to  Roosevelt  Wooten  in  Los 
Angeles,    California.     Before  the  operation  was  set  up,    Wooten 
agreed  with  the  two  appellants  that  the  appellants  would  pay  for 
the  automobiles  once  they  arrived  in  Los  Angeles.     Four  specific 
Cadillacs  are  involved  in  the  case.     The  stolen  character  of  the 
Cadillacs  is  conceded  in  the  opening  briefs  of  both  appellants 
[Grant's  Opening  Brief,    p.    5,    lines  1-3;    and  Henry's  Opening 
Brief,    p.    5,    lines  1-3].     It  is  further  conceded  that  two  stolen 
Cadillacs  were  in  the  possession  of  appellant  Henry  at  the  time  of 
his  arrest  [Henry's  Opening  Brief,    p.    5,    lines  3-7]. 

3. 
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The  gist  of  the  defense  was  that  no  agreements  were  made 
and  there  was  no  knowledge  by  appellants  Grant  and  Henry  that  the 
automobiles  were  stolen. 


TESTIMONY   OF   ROOSEVELT   WOOTEN: 

In  the  fall  of  1962  indicted  co-conspirator  Roosevelt  Wooten 

met  with  indicted  co-conspirators  Harry  Joe  Tucker  and  Charles 

2/ 
Grant  at  Grant's  garage  in  Los  Angeles  [Ro  T.    142],    — '    and  dis- 
cussed getting  stolen  automobiles  from  "back  east",    and  selling 
said  automobiles  in  California  [R.  To    143-144].     Grant  initiated 
the  conversation  about  stolen  vehicles  [Ro  To    144]o      Wooten  ex- 
plained to  Tucker  and  Grant  that  he  knew  a  fellow  in  St.    Louis  who 
would  probably  help  them  [R.  To    144-145].     One  or  two  days  later 
Wooten  met  Grant  at  Grant's  garage  and  they  proceeded  to  appellant 
James  Henry's  used  car  lot  [R.  T.    145-146]o     Grant  introduced 
Wooten  to  Henry  and  told  Henry  that  Wooten  was  the  man  they 
"needed  to  help  get  cars  from  back  east"  [R.  To    145,    146].     The 
three  discussed  that  Wooten  would  have  to  go  back  to  Sto    Louis 
and  talk  with  his  acquaintance  (indicted  co-conspirator  Henry 
Campbell)  [R.  T.    149].     Several  days  later  Wooten  returned  to 
Henry's  used  car  lot  and  discussed  the  prices  to  be  paid  by  Henry 
for  the  stolen  automobiles:    $1,  400  for  a  1962  Cadillac,    $1,  600 
for  a  1963  Cadillac,    and  $1,  800  for  a  convertible  [R.  T.    149-150]. 


2/  R.  To    refers  to  Reporter's  Transcript. 
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Henry  suggested  that  Wooten  fly  back  to  St.    Louis  to  discuss  the 
matter  with  his  "man"  and,    after  giving  Wooten  $300,    Wooten  went 
to  St.    Louis  and  told  indicted  co-conspirator  Henry  Campbell  that 
"some  people  out  here"  could  sell  stolen  automobiles  [R.  T.    151- 
152].     Campbell  agreed  to  provide  the  stolen  Cadillacs  and  told 
Wooten  the  method  by  which  he,    Campbell,    would  inform  Wooten 
when  an  automobile  was  enroute   [R.  T.    153].     The  meeting  with 
Campbell  took  place  at  the  end  of  September,    1962,   or  the  begin- 
ning of  October  [R.  T.    153].     After  the  amount  to  be  received  for 
the  various  automobiles  was  discussed  [R.  T.    152],    Wooten  re- 
turned to  Los  Angeles  and  reported  to  Henry  that  the  vehicles 
would  be  arriving  soon  [R.  T.    153]. 

Shortly  after  returning  Wooten  received  a  phone  call  from 
Campbell  saying  a  Cadillac  was  on  its  way  [R.  T.    154].     A  man  by 
the  name  of  James  Harris  delivered  a  1962  White  Cadillac  with 
Missouri  license  plates  to  Wooten  (the  automobile  referred  to  in 
Count  Two  of  the  Indictment),    and  Wooten  then  took  it  to  Grant's 
garage  [R.  T.    154-155].     Grant  then  took  the  1962  white  Cadillac 
to  Henry's  [R.  T.    162].     In  November  1962,    when  Henry  received 
the  automobile,    Henry  told  Wooten  there  would  be  more  money 
for  Wooten  if  the  cars  were  registered  [R.  T.    163].     Henry  advised 
Wooten  on  how  to  alter  documents  for  the  purpose  of  obtaining  a 
proper  registration  of  the  automobile  [R.  T.    166-167]. 

On  March  1,    1963,    Wooten  went  to  the  California  Depart- 
ment of  Motor  Vehicles  with  Charles  Shafer  for  the  purpose  of 
registering  the  1962  white  Cadillac  [R.  T.    167-168,    Ex.    5C].     The 
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document  Ex.    5C,    was  prepared  in  the  office  of  Henry  by  Henry's 
staff  [R.  T.    212].     While  registration  was  obtained  a  "pink  slip" 
was  not  [R.  T.    168-169].     Wooten  paid  for  the  registration  with  a 
check  that  "bounced"  and  later  Henry  paid  the  amount  with  a  money 
order  [R.  T.    169;    appellant  Henry,    R.  T.    713].     The  1962  white 
Cadillac  stayed  with  appellant  Henry  until  the  time  of  his  arrest 
[Testimony  of  Henry,    R.  T.    696].     After  the  registration  of  the 
1962  white  vehicle,    Henry  gave  Wooten  $600,    half  of  which  was 
sent  to  Campbell  in  St.    Louis  [R.  T.    171].     Henry  stated  at  one  c 
time  to  Wooten  that  Tucker  did  a  bad  job  of  changing  the  numbers 
on  the  white  1962  Cadillac  [R.  T.    235]. 

In  June  of  1963,    Henry  told  Wooten  he  wanted  another 
Cadillac  [R.  T.    172-173].     Wooten  called  Campbell  and  in  a  few 
days  a  1963  blue  Cadillac  [the  automobile  referred  to  in  Counts 
Three  and  Four  of  the  Indictment]  was  delivered  to  Wooten  by 
Campbell  personally  [R.  T.    172-174].     The  blue  Cadillac  was 
delivered  to  Henry  by  Wooten  and  Henry  paid  $400  to  Wooten  [R.  T, 
174]. 

At  one  time  Henry  told  Wooten  that  co-conspirator  Tucker 
was  changing  the  numbers  on  the  cars  brought  out  by  Wooten  [R.  T. 
175-176]. 

In  November  of  1963  a  red  1963  Cadillac  convertible  (the 
automobile  referred  to  in  Counts  Six  and  Seven)  was  brought  to 
California  by  James  Perry,    and  was  given  to  appellant  Grant  by 
Wooten  [R.  T,    176-178].     At  the  time.    Grant  expressed  displeasure 
with  the  fact  that  the  aforementioned  blue  Cadillac  had  been  taken 
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to  Henry,    instead  of  himself  [R.  T.    177].      The  red  convertible 
stayed  at  Grant's  for  a  few  days  and  then  Tucker  told  Wooten  that 
it  was  in  his  (Tucker's)  garage  [R.  T.    179].     Wooten  went  to 
Tucker's  garage  and  saw  the  1963  red  convertible  in  the  garage 
[R.  T.    288].     While  looking  at  the  red  convertible  in  Tucker's 
garage,    Grant  arrived  and  told  Wooten  that  there  was  a  customer 
for  the  car  and  the  reason  the  car  was  in  Tucker's  garage  was 
because  there  was  a  policeman  having  some  work  done  at  Grant's 
garage  [R.  T.    288-289]. 

TESTIMONY  OF   NATHAN  BUTLER: 

From  September  of  1963  and  into  1964  Butler  had  several 
discussions  with  appellant  Grant  and  defendant  Tucker  about  stolen 
Cadillacs  [R.  T.    64-65,    74],     During  the  course  of  the  discussions 
Tucker  stated  that  his  1959  Dodge  was  also  a  stolen  car  and  had 
had  its  numbers  changed  [R.  T.    12].      Tucker  first  offered  Butler 
a  1963  blue  Cadillac  [R.  T.    64]. 

Both  Grant  and  Tucker  told  Butler  the  cars  being  offered 
for  sale  were  being  stolen  back  east  and  brought  to  California 
[R.  T.    60]. 

Tucker  told  Butler  that  changing  the  numbers  on  automobiles 
was  "his  (Tucker's)  end  of  the  bargain"  [R,  T.    61],    and  "... 
Charles  (Grant)  was  supposed  to  be  the  big  wheel,    he  was  supposed 
to  get  the  money,    and  Charles  give  these  guys  the  car  to  sell" 
[R.  T.    62]. 

Following  the  offer  of  the  1963  blue  Cadillac,    Tucker  came 
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to  Butler  and  told  him  Grant  had  a  red  1963  Cadillac  convertible 
that  could  be  purchased  for  $2,  000  [R.  T.    55-59,    64].     Butler  was 
told  by  Grant  that  the  convertible  he  wanted  would  be  $2,  000 
[R.  T.    Ill,    114],     At  the  time  of  the  offer  of  the  red  Cadillac  the 
car  was  in  Tucker's  garage  and  Tucker  said  he  had  done  the 
"paper  work"  on  it  [R.  T.    104-107].     The  car  had  been  obtained 
from  Grant  [R.  T.    91-92]. 

When  Butler  developed  difficulty  in  paying  for  the  car 
Tucker  said  "some  guys  back  east  was  going  to  kill  me  because 
they  had  the  car  all  set  up  to  be  delivered"  [R.  T.    59].      When 
Butler  told  Tucker  he  wouldn't  take  the  red  Cadillac  because  Grant 
and  Tucker  couldn't  give  him  clear  title,    Tucker  offered  a  white 
1963  Cadillac  to  him  [R.  T.    60]. 

TESTIMONY   OF   ROBERT  MASO   GRIFFIN: 

In  the  summer  of  1963,    Griffin  sold  a  1963  white  Cadillac 
convertible  without  license  plates  to  Tucker  [R.  T.    361].     The 
automobile  was  stolen  in  St.    Louis,    Missouri  [R.  T.    362],    and  is 
the  car  referred  to  in  Count  Five.     Grant  told  Griffin  before  the 
sale,    that  Tucker  would  buy  the  car.     Prior  to  the  sale  to  Tucker, 
Grant  had  the  car  at  his  garage  [R.  T.    362-363].     Griffin  told 
Tucker  the  car  was  stolen  [R.  T.    363]. 

During  July  of  1963  Tucker  told  Griffin  that  he  (Tucker) 
had  to  alternate  the  numbers  on  some  cars  for  appellant  Henry 
[R.  T.    364-365].     Griffin  also  testified  that  he  had  seen  the  afore- 
mentioned red  and  white  Cadillacs  at  Henry's  lot  and  Grant's 
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garage.     In  February  of  1963,    the  1962  white  Cadillac  was  seen 
at  Henry's  lot  [R.  T.    368],    and  the  red  1963  convertible  was  seen 
at  Grant's  garage  in  November  of  1963  [R.  T.    369]. 

TESTIMONY  OF   CARL  RUNDQUIST  OF    THE    MISSOURI 

DEPARTMENT  OF   MOTOR   VEHICLES: 

The  documents  in  the  possession  of  the  California  Depart- 
ment of  Motor  Vehicles  purportedly  showing  Missouri  registration 
for  the  subject  1962  white  Cadillac  and  1963  red  convertible  were 
fraudulent  [R.  T«   444-449]. 

TESTIMONY   OF   RICHARD   NEWSOME   OF    THE 

NATIONAL  AUTOMOBILE    THEFT   BUREAU: 

3/ 
The  subject  1962  white  Cadillac  — '    found  in  the  possession 

4/ 
of  appellant  Henry  had  a  true  Vehicle  Identification  Number  —    of 

62G009070  and  a  false  VIN  of  62J151783.[R.  T.    544].     The  subject 

5/ 
1963  blue  Cadillac  —    found  in  the  possession  of  appellant  Henry 

had  a  true  VIN  of  63J114463  and  a  false  VIN  of  63J023726  [R.  T. 

545]. 


3/  The  vehicle  of  Count  Two. 

4/  Hereinafter  referred  to  as  VIN. 

5/  The  vehicle  of  Counts  Three  and  Four. 
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TESTIMONY   OF   EDWARD   H.    FISHER   OF    THE 

NATIONAL  AUTOMOBILE    THEFT    BUREAU: 

6/ 
The  subject  1963  white  Cadillac  convertible  — '    found  in  the 

possession  of  defendant  Tucker  had  a  true  VIN  of  63F104884  and 

a  false  VIN  of  63F061724  [R.  T.    550]. 

TESTIMONY   OF   ROBERT  M.    ZIMMERS   OF    THE 

FEDERAL  BUREAU   OF   INVESTIGATION: 

The  false  VIN's  on  the  subject  1962  white,    1963  white,    and 

1963  blue  Cadillacs  were  all  made  by  the  same  set  of  dies  [R.  T. 

525]. 

TESTIMONY  OF   SERGEANT   VOSS   OF    THE    LOS 

ANGELES   POLICE   DEPARTMENT: 

The  subject  1963  white  Cadillac  was  in  Tucker's  possession 
when  he  was  arrested  [R.  T.    529].     Tucker  stated  he  bought  the 
car  from  Maso  (Robert  Maso  Griffin)  [R.  T.    533],    which,    inciden- 
tally,   coincides  with  the  testimony  of  Griffin  at  R.  T.    361-362. 

TESTIMONY   OF   SPECIAL  AGENT   LESTER   M.    LED- 
BETTER  OF    THE   FEDERAL   BUREAU   OF   INVESTIGATION: 
Tucker  said,    when  interviewed  by  the  FBI,    that  he  had 
purchased  the  set  of  dies  and  used  them  to  place  the  false  VIN  on 
the  1963  white  Cadillac  [R.  T.    558].      The  car  was  purchased  from 


6^/  The  vehicle  of  Count  Five. 
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Griffin,    whom  Tucker  had  met  through  appellant  Grant  [R.  T.    556]. 

In  November  of  1964,    Ledbetter  interviewed  appellant 
Henry  and  Henry  stated  he  bought  the  aforesaid  1962  white  Cadillac 
from  Wooten  [R.  T.    573-574]. 

TESTIMONY   OF   JAMES   HENRY: 

Appellant  Henry  admitted  on  the  stand  that  the  price  of 
the  1962  white  Cadillac  was  not  consistent  with  its  value  [R.  T. 
671].     Henry  admitted  he  knew  that  a  false  address  was  used  in 
the  registration  of  the  1962  white  Cadillac  at  the  time  he  obtained 
it  [R.  T.    683]. 

The  subject  blue  1963  Cadillac  was  brought  to  Henry  by 
Wooten  [R.  T.    687].     When  Henry  obtained  the  blue  Cadillac, 
Wooten  stated,    "Here's  an  automobile  that  you  will  be  able  to  buy 
right.     Right  now  it  is  not  ready  for  sale  ..."  [R.  T.    687],     When 
the  car  was  brought  in  it  had  no  license  plates  on  it  [R.  T.    705]. 
Henry  never  paid  for  the  car  [R.  T.    756].     When  the  blue  1963 
Cadillac  was  brought  to  him  it  had  no  registration  and  he  never 
registered  it  [R.  T.    757-758]. 

Appellant  Henry  had  the  1962  white  Cadillac  in  his  posses- 
sion for  approximately  a  year  and  one -half  and  never  had  a 
California  "pink  slip"  for  it  [R.  T.    696].     When  he  acquired  said 
vehicle  from  Wooten  he  knew  it  wasn't  transferable  [R.  T.    748]. 

TESTIMONY  OF   DEFENDANT   TUCKER: 
Tucker's  testimony  corroborated  the  testimony  of  Griffin 
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by  stating  that  Grant  introduced  him  to  Griffin  at  Grant's  garage 
in  July  of  1963  [R.  T.    782]. 

TESTIMONY   OF   ELNA   LOMBARD: 

On  May  8,    1963,    Dr.    Lombard  had  her  1963  white  Cadillac 
convertible,    true  VIN  63F104884  (Exhibit  3),    stolen  in  St.    Louis, 
Missouri  [R.  T.    17-23].   -' 

TESTIMONY   OF    LEONARD   EVANS: 

On  June  1,    1963,    Mr.  Evans  had  his  1963  blue  Cadillac, 
true  VIN  63J114463  (Exhibit  1),    stolen  from  in  front  of  his  house 
in  St.    Louis,    Missouri  [R.  T.    24-26].  -' 

TESTIMONY   OF   JAY   REEG: 

On  October  11,    1962,    a  white  1962  Cadillac,   true  VIN 

520009070  (Exhibit  2)  was  stolen  from  the  car  lot  where  Mr.    Reeg 

9/ 
is  the  office  manager  in  St.    Louis  [R.  T.    2  9-38].   — 

TESTIMONY   OF   JUANITA   McKEE   AND   ORVILLE 
HENTZ: 

Just  before  Thanksgiving  of  1963  a  1963  red  Cadillac  con- 
vertible true  VIN  63F02549  (Exhibit  4)  was  stolen  from  Mr.    Hentz's 


y  The  vehicle  of  Count  Five. 

8/  The  vehicle  of  Counts  Three  and  Four. 

9/  The  vehicle  of  Count  Two. 
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car  lot  in  St.    Louis  after  it  had  been  placed  there  for  sale  by  Mrs. 
McKee  [R.  T.    38-48].   — ' 


SUMMARY   OF   SUBSTANTIVE    EVIDENCE 

A  brief  summary  of  the  evidence  as  to  the  substantive 
counts  is  as  follows: 

The  vehicle  of  Count  Two  was  stolen  from  the  lot  of  Mr. 
Reeg  on  October  11,    1962;    brought  to  Wooten  in  November  of 
1962j    delivered  to  appellant  Grant;    taken  to  appellant  Henry  a  few 
days  later,    who  kept  it  in  his  possession  until  the  time  of  his  arrest 
after  it  had  had  its  VIN  changed  by  defendant  Tucker. 

The  vehicle  of  Counts  Three  and  Four  was  stolen  from  Mr. 
Evans  on  June  1,    1963;    driven  to  California  by  defendant  Campbell 
in  July  of  1963;    delivered  to  appellant  Henry  in  July  of  1963,    and 
remained  in  his  possession  until  his  arrest  without  being  registered 
or  paid  for;     and  had  its  VIN  changed  by  defendant  Tucker. 

The  vehicle  of  Count  Five  was  stolen  in  St.    Louis  from  Dr. 
Lombard  on  May  8,    1963;    brought  to  California  and  sold  to  defend- 
ant Tucker  by  Griffin  after  Griffin  had  been  introduced  to  Tucker 
3y  appellant  Grant;    and  the  vehicle  had  had  its  VIN  changed  by 
Tucker  with  the  same  set  of  dies  used  to  change  the  VIN  on  the 
vehicles  of  Counts  Two,    Three  and  Four. 

The  vehicle  of  Counts  Six  and  Seven  was  stolen  from  the 


10/  The  vehicle  of  Counts  Six  and  Seven. 
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lot  of  Mr.    Hentz  just  before  Thanksgiving  of  1963;    brought  to 
California  in  November  of  the  same  year  and  delivered  to  Wooten; 
it  was  then  delivered  to  appellant  Grant  and  subsequently  concealed 
in  the  garage  of  defendant  Tucker;    then  Bill  Grant  sold  it  to 
Charles  Taylor. 


IV 
SUMMARY  OF    THE   ARGUMENT 

The  gist  of  the  appellants'  appeals  is  that  Roosevelt 
Wooten' s  testimony  was  uncorroborated  and  Wooten  was  impeached. 
As  the  Court  may  observe  from  the  above  statement  of  facts,    the 
testimony  of  Wooten  is  corroborated.     Legally,    the  testimony  of 
an  accomplice  need  not  be  corroborated.     The  credibility  of  a 
witness  is  for  the  trier  of  fact,    and  in  this  case  Judge  Clarke  came 
to  the  right  findings  of  fact. 

Appellant  Grant  argues  that  his  counsel,    Mr.    Robert 
Schneider,    did  not  have  adequate  time  to  prepare  a  defense.     Aside 
from  the  fact  that  the  trial  took  over  two  and  one-half  weeks  to 
complete,    Mr.    Schneider  stated  to  the  Court  that  the  defense  was 
"adequately  presented"  [R.  T.    1033]. 
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V 
ARGUMENT 


EVEN   THOUGH   THE    TESTIMONY   OF 
AN   ACCOMPLICE   NEED   NOT   BE 
CORROBORATED,    SUCH   CORROBORA- 
TION  EXISTS   IN   THIS   CASE. 


I 

A  conviction  of  conspiracy,    or  a  substantive  crime,    may 
rest  on  the  uncorroborated  testimony  of  accomplices. 

Westenrider  V.    United  States,    134  F.  2d  772 

(9th  Cir.    1943),    relying  on  Caminetti  v. 
United  States,    242  U.  S.    470(1917). 
It  is  not  for  an  appellate  court  to  weigh  the  evidence  or  to 
determine  the  credibility  of  witnesses.     A  verdict  of  conviction 
must  be  sustained  if,    taking  the  view  most  favorable  to  the  Govern- 
ment,   there  is  substantial  evidence  to  support  it. 

Glasser  v.    United  States,    315  U.S.    60,    80  (1942); 
Nye  &  Nissen  v.   United  States,    168  F.  2d  846 

(9th  Cir,    1948),    aff'd.    336  U.  S.    613(1949). 
The  complaint  that  a  man  is  convicted  by  accomplices  and 
ansavory  characters  is  answered  by  the  fact  that  the  credibility 
Df  a  witness  is  a  question  for  the  trier  of  fact. 
Glasser,    supra,    at  77. 
The  appellee  concedes  that  Roosevelt  Wooten  was  impeached 
in  connection  with  two  collateral  matters  -  a  1963  metallic  green 
Eldorado  Cadillac  and  a  trip  to  St.    Louis  in  1963.     Wooten  initially 
stated  he  knew  nothing  about  said  Cadillac  and  was  not  in  St.    Louis 
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in  1963.     At  page  1031  of  the  Reporter's  Transcript  Wooten  stated 
his  earlier  testimony  with  respect  to  the  trip  and  car  was  not  the 
truth.     However,    at  page  1038  Wooten  explained  that  a  man  came 
to  him  and  told  him  that  if  his  name  was  mentioned  in  connection 
with  said  1963  Eldorado  involved  in  the  trip  back  from  St.    Louis, 
then  he  (Wooten)  would  be  killed.     The  fact  that  Wooten  was  indeed 
threatened  is  born  out  by  the  testimony  of  Special  Agent  Gerald 
Moore,    of  the  FBI,    at  page  1101  of  the  Reporter's  Transcript. 

The  convictions  on  the  several  counts  are  also  supported 
by  the  fact  that  Henry  and  Grant  were  in  possession  of  the  stolen 
vehicles  shortly  after  the  subject  thefts.     The  presumption  arising 
from  possession  of  recently  stolen  property  would  support  the 
convictions  arising  out  of  the  substantive  counts. 

It  is  submitted  that  the  testimony  of  the  witnesses  other 
than  that  of  Wooten,    combined  with  the  documents  admitted  into 
evidence,    would  support  a  conviction  of  the  appellants  on  each  and 
every  count. 


B.  THERE   WAS   SUFFICIENT   TIME   FOR 

COUNSEL  FOR  APPELLANT  GRANT 
TO  PREPARE  AN  ADEQUATE  DEFENSE. 


The  arraignment  of  defendant  Grant  took  place  on  March  8, 
1965  [R.  T.    Vol.    A].     At  the  arraignment  of  Grant,    his  attorney 
was  offered  an  opportunity  to  see  all  documentary  evidence  and  to 
liscuss  the  testimony  of  the  witnesses  against  Grant  with  the 
Drosecutor  [R.  T.    9a]. 
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The  facts  do  not  support  the  allegation  that  counsel  for 
Grant  could  not  prepare  "an  adequate  defense".     The  trial  lasted 
over  two  and  one-half  weeks.     It  was  not  until  March  17,    1965, 
that  the  defendants  started  their  defense  by  calling  witnesses  to 
the  stand.     On  March  16,    1965,    defendant  Henry  put  on  one  witness 
out  of  order.     In  the  time  between  March  8  and  March  17  there 
was  adequate  time  to  prepare  a  defense  inasmuch  as  the  issues 
were  not  complex. 

It  is  to  be  observed  that  counsel  for  Grant  has  had  a  change 
of  opinion  since  the  time  the  trial  took  place  over  one  year  ago. 
At  that  time,    March  23,    1965,    Mr,   Schneider,    who  is  also  counsel 
for  Grant  on  this  appeal,    stated  that  the  defense  had  been  "adequate- 
ly presented"  [R.  T,    1033]. 

It  is  noted  that  counsel  for  Grant  thoroughly  cross-examined 
all  government  witnesses,    called  several  witnesses  for  Grant  and, 
generally,    ably  represented  Grant.     At  no  point  in  Grant's  Opening 
Brief  is  there  demonstrated  how  counsel  for  Grant  might  have 
been  hampered. 


VI 
CONCLUSION 

The  record,    as  dennonstrated  by  the  above  statement  of 
facts,    supports  the  convictions  herein.     Not  only  was  Roosevelt 
Wooten's  testimony  corroborated,    but  the  appellants  could  have 
been  convicted  without  such  testimony.     The  dates  of  possession 
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admitted  by  the  defendants,    the  dies,    the  trips,    the  stolen  nature 
of  the  automobiles,    the  fact  the  vehicles  were  all  stolen  in  St. 
Louis,    the  modus  operandi  of  similar  fraudulent  registrations, 
and  the  inconsistent  statements  of  the  defendants  all  support  the 
convictions.     The  agreement  to  transport  the  stolen  vehicles  can 
be  inferred  from  the  testimony  and  documentary  evidence  without 
looking  to  Wooten's  testimony, 

B  The  claim  that  counsel  for  Grant  was  not  afforded  adequate 

time  to  prepare  a  defense  is  not  supported  by  the  facts. 
The  judgments  below  should  be  affirmed. 

Respectfully  submitted. 
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NO.  21,060 


WING-  WA  LEE, 


Petitioner, 


V. 


IIvMIGRATION  him   NATURALIZATION 
S2RVICE, 

Respondent. 


RESPONDENT'S  BRIEF 


JURISDICTION 


The  petitioner  is  a  native  and  citizen 
of  the  Republic  of  China,  about  38  years  of  age. 
Ke  last  entered  the  United  States  at  Los  Angeles, 
California,  on  or  about  September  30,  I962  as  a 
nonimmigrant  crevman  authorized  to  remain  in  the 
United  States  in  such  status  for  the  period  of 
time  his  vessel  remained  in  port,  in  no  event 
to  exceed  29  days .  He  failed  to  depart  with  his 
ship,  and  remained  in  the  United  States  beyond 
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the  period  authorized.  Deportation  proceedings 
were  instituted  against  him  on  April  5j,  19^3  • 
Ccportability  on  the  charge  states  v:as  conceded, 
and  he  was  found  deportable  under  Section  2^1 
(a)(2)  of  the  Immigration  and  Nationality  Act, 
in  that  after  admission  as  a  nonimmigrant  under 
Section  101(a) (15)  of  the  Act,  he  remained  in 
the  United  States  for  a  longer  period  of  time 
than  permitted.  He  was  ordered  deported  to  the 
Republic  of  China  (in  Formosa)  or  in  the  alterna- 
tive to  Macao. 

No  appeal  v^as  taken,  and  the  order 
became  final.   Respondent  vjas  unable  to  effect 
deportation  to  either  place,  and  therefore 
moved  to  reopen  the  proceedings  for  an  order  for 
his  deportation  to  Hong  Kong.  The  motion  v/as 
granted,  and  on  May  19,  I965,  the  Special  Inquiry 
Officer  ordered  deportation  of  petitioner  to  Hong 
Xong.   An  appeal  to  the  Board  of  Immigration 
Appeals  V7as  dismissed  on  July  29>  19^5 • 
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On  October  3}    19^5^  Congress  amended 
the  Immigration  and  Nationality  Act  by  Public  Lavj 
89-236,  particularly  Section  203(a)(7)  (8  USC 
1153(a)(7))-   Petitioner  attempted  to  file  an  ap- 
plication under  Section  205(a) (7) >  and  moved  the 
Board  of  Immigration  Appeals  to  reopen  the  pro- 
ceeding.  The  motion  v/as  denied  by  the  Board  of 
Immigration  Appeals  on  the  ground  that  petitioner 
\ia.s   ineligible. 

Petitioner  invokes  the  jurisdiction  of 
this  Court  under  Section  106(a)  of  the  Immigration 
and  Nationality  Act  (8  USC  llC5(a)).  He  does  not 
contest  the  original  deportation  order,  but  chal- 
lenges only  the  denial  of  his  motion  to  reopen  the 
deportation  proceedings. 

Respondent  concedes  jurisdiction  under 

Section  lCo(a).  Although  the  petition  for  reviev: 

was  filed  more  than  six  months  after  the  original 

deportation  order,  it  was  timely  with  respect  to 

the  Order  of  the  Board  of  Immigration  Appeals  of 

J-one  1,  1966. 

Bregman  v.  INS,  9  Cir. 
351  F.2d  401 
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The  attention  of  the  Court  is  called 
to  the  case  of  Tai  :'ui  v.  Ssperdy  in  the  Court 
of  Appeals  for  the  Second  Circuit  (Docket  No. 
30621,   Calendar  No.  133) •   On  an  identical  factual 
situation  the  case  reached  the  Court  of  Appeals 
via  a  sunmiary  Judgment  in  a  declaratory  judgment 
action  in  the  District  Court.   The  appellant  had 
sought  and  was  denied  a  stay  of  deportation  from 
the  District  Director,  in  order  to  prosecute  an 
application  for  adjustment  of  status  under  Section 
203(a)(7)  of  the  ground  that  as  a  crewman  he  v/as 
ineligible. 

Several  other  cases  of  aliens  seeking 
the  same  relief  are  pending  in  the  Second  Circuit, 
on  petitions  to  review  under  Section  106(a) .— 


/   Woo  Cheng  Hwa  v.  INS,  Docket  30522,  Calendar  154 
Young  Huk  Ju  v.  INS,  Docket  30626      )  awaiting 
Cheung  Hong  Sing  v.  INS.,  Docket  30637  )  decision 
Ah  Tseng  Yu  v.  INS,  Docket  30697       )  in 
Kwong  Chau  v.  INS,  Docket  30719        )  Woo  Cheng  Hwa 
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STATUTES 


Iinmigration,  and  Nationality  Act,  as  amended 
Section  lOo,  8  USC  (1964  Ed.)  1105(a)): 

(a)  The  procedure  prescribed  by,  and  all  the 
provisions  of  the  Act  of  December  29,  1950^  s-s 
cunended  -5^  *  *,  shall  be  the  sole  and  exclusive 
procedure  for,  the  judicial  review  of  all 
final  orders  of  deportation  heretofore  or 
hereafter  made  against  liens  vjithin  the  United 
States  pursuant  to  administrative  proceedings 
under  section  242(b)  of  this  Act  ^  ^  '><r 
except  that — 

(1)  A  petition  for  review  may  be  filed 
not  later  than  six  months  from  the  date  of  the 
final  order  of  deportation  ^  ■^  -^^i 

(9)  Any  alien  held  in  custody  pursuant  to 
an  order  of  deportation  may  obtain  judicial  review 
thereof  by  habeas  corpus  proceedings. 

Section  203(a),  8  USC  (1964  Ed.  Supp.  I)  (1153(a)): 

(7)  Conditional  entries  shall  next  be  made 
available  by  the  Attorney  General,  pursuant  to 
such  regulations  as  he  may  prescribe  and  in  a 
number  not  to  exceed  6  per  centum  of  the  number 
specified  in  section  201(a) (ii),  to  aliens  vfuo 
satisfy  an  Immigration  and  Naturalization  Service 
officer  at  an  examination  in  any  non-Communist 
or  non-Communist-dominated  country,  (a)  that  (i) 
because  of  persecution  or  fear  of  persecution  on 
account  of  race,  religion  or  political  opinion 
they  have  fled  (I)  from  any  Communist  or  Ccmraunist- 
dominated  country  or  area,  or  (II)  from  any  country 
within  the  general  area  of  the  Middle  East,  and 
(ii)  are  unable  or  unwilling  to  return  to  such 
country  or  area  on  account  of  race,  religion,  or 
political  opinion,  ajid  (iii)  are  not  nationals 
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of  the  countries  or  areas  in  which  their  appli- 
cation for  conditional  entry  is  made;  or  (3) 
that  they  are  persons  uprooted  by  catastrophic 
natural  calamity  as  defined  by  the  President  v/ho 
are  unable  to  return  to  their  usual  place  of 
abode.   For  the  purpose  of  the  foregoing  the 
term  "general  area  of  the  Middle  East"  means 
the  area  betvreen  and  including  (1)   Libya  on  the 
west,  (2)  Turkey  on  the  north,  (3)  Pakistan 
on  the  east,  and  (4)  Saudi  Arabia  and  Ethiopia 
on  the  south:  Provided,  That  immigrant  visas 
in  a  number  not  exceeding  one-half  the  number 
specified  in  this  p3.ragraph  may  be  made  avail- 
able, in  lieu  of  conditional  entries  of  a  like 
number,  to  such  aliens  vjho  have  been  continuous- 
ly physically  present  in  the  United  States  for 
a  period  of  at  least  two  years  prior  to  appli- 
cation for  adjustment  of  status . " 

Section  24^,  3  USC  (1964  Ed.)  §1255: 

(a)  The  status  of  en   alien,  other  than  an  alien 
crevjman,  who  was  inspected  and  adiaitted  or 
paroled  into  the  United  States  may  be  adjusted 
by  the  Attorney  General,  in  his  discretion  and 
ujnder  such  regulations  as  he  maj'-  prescribe,  to 
that  of  an  alien  lavrfully  ad::iitted  for  permanent 
residence  if  (1)  the  alien  makes  an  application 
for  such  adjustment,  (2)  the  alien  is  eligible 
to  receive  an  immigrant  visa  and  is  admissible 
to  the^ United  States  for  permanent  residence, 
and  (3)  an  immigrant  visa  is  immediately  avail- 
able to  him  at  the  time  his  application  is 
apiDroved.  *  *  * 
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REGULATIONS 

Title  S  Code  of  Federal  Rcisulations    (Rev. 

January  1,   1966): 

§2^5.1  Eligibility 

(a)  General.  An  alien  \iho   on 
arrival  in  the  United  States  vxas  serving  in  any 
capacity  on  "board  a  vessel  or  aircraft ,  or  was 
destined  to  Join  a  vessel  or  aircraft  in  the 
united  States  to  serve  in  any  capacity  thereon, 
or  vjas  not  admitted  or  paroled  follovjing  in- 
spection by  an  inunigraticn  officer  is  not 
eligible  for  the  benefits  of  section  245  of 
the  Act. 

(d)  Immediate  relatives  under  section 
201(b)  and  preference  aliens  under  seccion  203 (a) 
( 1 )  -Ghrough  2(j'5   (a) r?!  ♦ 

*  -"-  *  An  alien  v/ho  claims  preference  status 
under  the  proviso  to  section  203(a)(7)  of  the  Act 
is  not  eligible  for  the  benefits  of  section  245 
of  the  Act  and  as  provided  in  §245.4,  unless  the 
District  Lirsctor  has  approved  the  alien's  Appli- 
cation for  Classification  as  a  Refugee  under  the 
Proviso  to  Section  203(a) (7)3  Immigration  and 
Nationality  Act.   (31  F.R.  535*  January  30,  I966.) 

§245 . 4  Adjustment  of  status  under  the  proviso 
to  section  20*3 (a) (7)  of  the  Act. 

The  provisions  of  section  245  of  the  Act  and 
this  part  shall  govern  the  adjustment  of  status 
provided  for  in  the  proviso  to  section  203(a)(7) 
of  the  Act.   Processing  of  applications  for  adjust- 
ment under  the  proviso  to  section  2C3(a)(7)  and 
this  section  shall  be  initiated  in  each  district 
in  the  chronological  order  in  vihich  the  applicants 
last  arrived  in  the  United  States .  An  alien  v;ho 
claims  he  is  entitled  to  a  preference  status 
pursuant  to  the  proviso  to  section  203(a)(7)  of 
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the  Act  shall  execute  and  attach  to  his  applica- 
tion for  adjustment  of  status  Form  I-590A, 
Application  for  Classification  as  a  Refugee  under 
the  Proviso  to  Section  203(a)  (7)  5  Irrjnigration 
and  Nationality  Act.   The  determination  as  to 
v/hether  an  alien  is  entitled  to  the  claimed 
preference  status  shall  be  made  by  the  district 
director;  no  anpeal  shall  lie  from  his  determina- 
tion. *   (31  ?.R.  536^  January  I3,    I966.) 


QUESTION  PRSSENT-ED 

Is  petitioner  eligible  for  relief  under 
Section  203(a)(7)  of  the  Act? 


ARGIIv^E^T 


Respondent  presents  the  same  argument  to 
this  Court  as  has  been  presented  to  the  Second  Cir- 
cuit in  the  mentioned  cases,  particularly  Tai  I-lui 
V.  Esperdy  and  Woo  Cheng  Ha  v.  INS. 

The  Bo.:i--Q  of  Ii-Tdgration  Appeals  properly 
denied  petitioner's  motion  to  afford  him  an  oppor- 
t\-:.z±zj   to  a'Toly  for  e.djustrr.en';:  of  sta'cus  under 
Section  203(a) (7)  of  the  Immigration  and  Nationality 
Act  for  ^>7hich  Tpetiticner  vra.s   statutorily  ineligible. 

This  subsection  vras  amended 
to  add  the  last  two  sentences . 
31  ?.R.  530 J  January  15^  I966. 
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Petitioner  contends  that  Section  2^5  of 
the  Act  does  not  apply  to  him,  and  that  Section 
203(a)(7)  contains  no  bar  against  cre^-jmen.  He 
contends  that  8  CFR  2^5.1  and  245.4,  the  regula- 
tions which  exclude  crex-jmen,  are  an  unauthorized 
limitation  on  the  operation  of  Section  203(a)(7). 

The  motion  to  reopen  was  denied  on  the 
ground  that  an  alien  who  enters  as  a  cretnnan  is 
not  eligible  for  adjustment  of  status  under 
Section  203(a)(7). 

Section  203  provides  for  the  allocation 
of  170,000  immigrant  visas  each  fiscal  year,  —' 
among  seven  preference  classes.  Aliens  who  have 
close  relatives  in  the  United  States  qualify  for 
7--.- /J  of  the  visas  "under  the  first,  second,  fourth, 
and  fifth  preferences.  Members  of  the  professions 
come  within  the  third  preference,  which  is  allocated 
10^  of  the  visas .   Another  10^  is  allocated  under 


/   Section  201(a),  8  USC  (1964  Ed.,  Supp .  I, 
Section  1151(a) . 
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the  sixth  preference  to  aliens  capable  of  perform- 
ing skilled  or  unskilled  labor  for  which  there  is 
a  shortage  of  qualified  vi'orkers  in  the  United  States . 
These  preferences,  which  were  revised  by  the  Act 
of  October  3^,  1965i>  79  Stat.  9II,  represent  a  con- 
tinuation of  a  system  of  preferences  xfhich  had 
been  in  effect  under  prior  law,  although  the  first 
six  preferences  in  their  present  fomi  are  broader 
in  scope  than  their  jji'edecessors .  £/ 

The  remaining  6'^i   of  the  available  numbers 
is  allocated  to  the  seventh  preference,  vjhich  is 
described  in  Section  203  (s.)(7).  This  subsection 
provides  for  the  issuance  of  "conditional  entries" 
to  aliens  who  nay  be  broadly  classified  as  refugees. 


y       Sec-Gion  6  of  the  Act  of  May  26,  1924,  43 
Stat.  155,  provided  preferences  based  on 
relationship  of  the  immigrant  to  citiaens 
or  alien  residents . 

Section  203  of  the  Act,  as  originally 
enacted.  Act  of  June  27^  1952,  6S   Stat.  I78, 
allocated  the  visas  on  the  basis  of  skills, 
(firstpreference,  50^o)  and  relationship" 
(second  preference,  30?o,  third  preference, 
20^0) .  Visas  unused  by  the  first  three 
preferences  became  available  for  non-preference 
immigrants,  with  25/"^  reserved  for  a  fourth 
preference  on  the  basis  of  relationship .   The 
Act  of  September  22,  1959^  71  Stat.  639 
changed  the  composition  of  the  second,  third 
and  fourth  preference  classes  slightly. 
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from  a  comr.unist  or  ccrj-iunist -dominated  country, 
or  xron;  a  designated  area  in  the  Middle  East, 
who  because  of  fear  of  persecution  are  unx'Xilling 
or  unable  to  return  to  the  country  from  v/hence 
they  came  and  who  are  not  nationals  of  the  country 
or  area  in  which  they  make  their  application. 
This  part  of  Section  205(a)(7)  is  a  "codification 
of  a  previous  practice  under  which  aliens,  usually 
refugees,  were  ';^jaroled'  into  the  United  States 
under  vari  ous  emergency  legislative  or  executive 
provisions."  In  including  this  nev;  provision  as 
a  permanent  part  of  the  Immigration  Act,  Congress 
continued  an  immigration  policy  V7hich  has  existed 
since  the  close  of  World  War  II,  vjhereby  the  United 
States  has  participated  in  the  x-jorldwide  resettle- 
ment of  refugees.   See  Senate  Report  7-^8,  89th 
Cong.,  1st  Sess.,  p.  165  House  Report  7^5j,  89th 
Cong.,  1st  Sess.,  p.  I5.   As  the  Committee  Reports 
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indicate.  Congress  adopted  the  term  "conditional 
entry"  in  order  to  avoid  the  unfavorable  connota- 
tion of  the  teriTi  parole,  v;hich  had  "been  used  under 
the  Fair  Share  Refugee  Act,  Act  of  July  l4,  I96O, 
T^th  Stat.  504.   As  further  indicated  in  the 
reports,  it  was  contemplated  that  the  "conditional 
entry"  procedure,  in  force  under  the  prior  temporary 
legislation,  would  "be  virtually  the  same  under  the 
new  law.   Thus,  Section  203(g)  and  (h),  8  USC  (1964 
Ed.  Supp.  I)  Sections  1153(g)  and  (h),  are  a 
codification  of  the  procedure  in  effect  under  the 
Fair  Share  Refugee  Act . 

Section  203(a)(7),  in  addition  to  pro- 
viding for  the  issuance  of  "conditional  entries', 
includes  the  proviso  that: 

"immigrant  vis3.s  in  a  number  not  exceeding 
one -half  the  number  specified  in  this 
paragraph  may  be  made  available,  in  lieu 
of  conditional  entries  of  a  like  number, 
to  such  axiens  vjho  have  been  continuously 
physically  present  in  the  United  States 
for  a  period  of  at  least  two  years  prior 
to  application  for  adjustment  of  status." 
[Emphasis  supplied.] 
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The  proviso  thus  provides  for  the 
issuance  of  "immigrant  visas"  to  be  used  for 
"adjustment  of  status" .   The  interrelation  of 
the  proviso  and  adjustment  of  status  under 
Section  2^5  becomes  apparent  on  examination 
of  -Ghe  terms  of  art  employed  in  both  Sections 
as  wc_:^  C.S  the  legislative  history. 


aecision: 


As  judge  Levet  points  out  in  his 
3/ 


"The  inclusion  of  the  words 
'adjustment  of  sta.tus'  -o^  -o-  •^-  [in 
Section  203(a)(7)]  does  no  more  than 
refer  to  the  process  of  application; 
the  presence  of  those  words  does  not 
create  any  new  substantive  rights. 
AdjustiTient  of  status  must  still  be 
carried  out  under  Section  245.   if 
there  is  any  doubt  that  that  was 
Congress'  intention,  one  need  only 
look  at  Senate  Report  7^8,  89th  Cong., 
1st.  Sess.  12  (19^5)  where  it  is  said 
with  regard  to  Section  203(a)(7) 
of  the  Act: 

t  -)c-  -X-  -«-  T~   is  contemplated  that 
such  adjustment  vrill  be  made 
under  Section  2^5  of  the  Immi- 
gration and  Nationality  Act.'" 


3/ 


Unreported,  decision  in  "che  United  States 
District  Court,  S,  D.  New  York,  in  Tai  Mui 
v.  Esperdy,  66   Civ.  3I6 . 
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Uhila  the  statement  of  the  congressional  in- 
tention is  quite  specific  and  serves  to  demonstrate 
that  the  term  of  art^  "adjustment  of  status" 
under  the  provisions  of  Section  2^5,  there  are 
other  cogent  reasons  for  so  construing  the  section 
in  this  manner.   As  already  shoxm  Section  203(a)(7) 
first  sets  aside  numbers  which  shall  be  made  avail- 
able for  conditional  entries.   The  subsection 
then  provides  that  in  lieu  of  "conditional  entries", 
"immigrant  visas"  may  be  made  available  in  a  number 
not  exceeding  one-half  of  the  total,  for  the  ad;iust- 
nent  of  status  of  aliens  who  have  been  physically 
•present  in  the  United  States  for  at  least  tv7o  years . 

Section  245(a)(3)  provides  that  one  of 
the  indispensable  requisites  for  adjustment  of  status 
is  that  "an  immigrant  visa  is  immediately  available 
to  '^   *  ■■>^  [the  alien]  at  the  time  his  application  is 
approved."  Section  2^-5  of  the  Act  is  the  only 
section  vj-hich  requires  that  an   alien  have  an  i'Lmigrajit 
vise,  immediately  available  in  order  to  adjust  status. 
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11"-o  other  provisiona  of  the  Act^  Sections  2^4  and 
2^9,  8  use  Sections  125^  and  1259,  v;hich  provide 
for  adjustment  of  status  by  aliens  in  the  United 
States^  do  not  require  that  an  immigrant  visa 
be  imiiiediately  available.   Thus^  even  in  the 
absence  of  the  express  declaration  in  the  Senate 
Report  concerning  the  applicability  of  Section 
245_,  the  procedures  provided  within  the  Act 
indicate  that  adjustment  is  governed  by  Section 
2^5,  since  only  that  section  has  the  immigrajit 
visa  requirement . 

Recapitulating  then;,  ue   find  Congress 
enacted  a  permanen'o  provision  concerning  refugees . 
'For   refugees  outside  the  country^  Congress  provided 
conditional  entries  together  with  procedural  pro- 
visions which  had  not  previously  been  an  integral 
part  of  the  Act.   For  refugees  who  have  been  in  the 
United  States  for  more  than  two  years.  Congress 
allocated  imraigrant  visas  for  adjustment  of  status. 
ITo  new  procedural  provisions  were  needed  since 
Section  2-^5  was  already  a  part  of  the  basic  Act. 
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He  conie  then  to  ap'pellcjit '  s  contention 
that  since  Section  203(a)(7)  does  not^  by  its 
£-^.ecific  ter.T.S;,  oar  a  cre'/jman^,  he  should  not  be 
barred  by  the  limitations  imposed  under  Section 
2^5.   The  Attorney  General  has  provided  in  8  CFR 
2^5.4  that  an  alien  seeking  to  adjust  status  as 
a  refugee,,  must  do  so  in  accordance  vrlth   the 
provisions  of  Section  245-  Accordingly,  the 
Board  of  Immigration  Appeals  concluded  that  a 
crev.Tiian  may  not  adjust  his  status,  even  assuming 
he  could  othen-rise  qu£.lify  as  a  refugee,  since 
cre^.'.^r.en  are  specifically  barred  from  adjustment 
under  Section  245-   Similarly,  an  alien  viho 
entered  the  United  States  without  inspection 
vjould  be  barred,  since  such  an  alien  does  not 
meet  the  recuirements  of  Section  245. 

The  Court  vjill  note  that  Congress 
amended  Section  244  of  the  Inr.iigration  and 
Nationality  Act  by  Section  12(b)  of  the  Act  of 
October  3 5  19o5>  '.Thich  reopened  the  benefits 
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CI  that  provision  to  creT'Tmsn  who  entered  the 
United  States  prior  to  July  1^   1964,  While  this 
amenoinent  indicates  soine  disposition  on  the 
■par'c  of  Congress  to  moderate  a  policy  v:hich  had 
theretofore  barred  creuT-isn  frcin  any  adjustment 
of  status 5  it  is  significant  that  the  absolute 
bar  of  Section  2^5  i^as  retained. 

The  restrictive  policy  toward  crevraien 
had  initially  been  reflected  in  Section  10  of 
the  Act  of  July  l4,  196O5  7^4  Stat.  504,  which 
excluded  crex-imen  from  adjustment  under  Section 
245.   See  Fassilis  v.  Es-oerdy,  301  P. 2d  429  (2d 
Cir.  1962).   Still  later J  this  congressional 
policy  was  extended  to  suspension  under  Section 
244  by  Section  4  of  the  Act  of  October  24^  I962. 
See  Foti  v.  I^TS,  332  F.2d  424  (2d  Cir.  1964). 

x^oreover^  and  again  significantly^  in 
the  course  of  the  legislative  process  which  ulti- 
mately resulted  in  the  I965  Act^  Congressman 
Feighan^  the  Chairman  of  the  House  Committee, 
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had  introduced  his  oi-m   bill,  K.R.  8662,  v:hich 

v7ould  have  removed  the  crei-mien  exclusion  from 

Section  245.   This  proposal  v/as  rejected  and  did 

not  appear  in  the  hill,  as  finally  enacted.   In 

an  address  this  June  to  the  annual  convention  of 

the  Association  of  Imr:iigration  and  Nationality 

La':ryers,  Congressman  Peighan  stated: 

"Other  provisions  of  my  bill 
vjhich  were  subseauenuly  niodified  were 
the  advsjicenient  of  the  registry  date 
to  December  24,  1952  (the  final  bill 
cut  it  baclv  to  1948);  the  eligibility 
for  suspension  of  deportation  of  any 
alien  regardless  of  the  manner  of  his 
entry  or  the  place  from  vrhich  he  came 
(the  final  bill  continued  ineligibility 
for  exchange  aliens  and  natives  of 
contiguous  territory  and  adjacent 
islands ) ;  and  the  eligibility  for 
Section  245  adjustment"  for  ohose  who 
entered  as  ere;. v.- sn  (^na   final  oill 
barred  crewmen,  incluaing  potential 
2Q3(a)T7)  refugees,  from  that  privilege) ." 
[Emphasis  adaea.j-- 

Against  this  backgro-ond,  the  conclusion 

is  inevitable  that  Congress,  aware  of  the  restrictions 

of  Section  245,  nevertheless  limited  the  scope  ofthe 

proviso  to  Section  203(a)(7)  by  withholding  adjustment 

from.  cre\^raien,  and  those  who  enter  without  inspection. 


■  I'he  speecn  appears  at  112  Cong.  Rec .  139>51  13959 
(daily  ed.  June  29^  I966). 
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It  is  not  enough  that  an  alien  be  a 
refugee.   In  order  to  adjust  his  status  he  must 
meet  all  of  the  qualitative  and  quantitative 
standards,  in  addition  to  those  of  the  refugee. 
Those  standards  include  the  mode  of  admission 
under  Section  245- 

CONCLUSION 

The  decision  of  the  Board  of  Immigration 

Appeals  should  he  affirmed. 

Respectfully  submitted, 

CECIL  F.  FOOLS 

United  States  Attorney 

3y:    "  .  /(Lv^  _,a^d/!^xC^,     -       _; 

/CHARLES   ElMR~50^j:^r;rY 


Chief  Assistant  United  States  Attorney 


Attorneys  for  Respondent. 


Dated: 

December  21,  I966. 
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NO.     2  10  6  2 
IN   THE    UNITED   STATES   COURT   OF   APPEALS 
FOR   THE    NINTH   CIRCUIT 

ERMA  JEAN   GOOD, 

Appellant, 
vs. 
UNITED   STATES   OF   AMERICA, 

Appellee. 

APPELLEE'S    BRIEF 


I 
JURISDICTIONAL  STATEMENT 

This  is  an  appeal  from  a  conviction  on  two  counts  charging 
violations  of  the  federal  narcotics  and  marijuana  laws. 

On  March  2,    1966,    indictment  No.    35877-CD,    returned  by 
the  February,    1966  Grand  Jury,    was  filed  in  the  United  States 
District  Court  for  the  Southern  District  of  California,    Central 
Division,    superseding  indictment  No.    35762,    which  had  been  filed 
on  February  2,    1966  [C.  T.    2].    —      It  charged  appellant,    Erma  Jean 
Good,    with  violations  of  the  federal  narcotics  and  marijuana  laws 


1_/  "C.  T.  "  refers  to  Clerk's  Transcript  of  Record. 
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in  five  counts.     Count  One  charged  that,    in  violation  of  Title  21, 
United  States  Code,    Section  174,    she  conspired  with  one  Darryl 
Ewite  Kelley,    beginning  on  or  about  June  1,    1965,    and  continuing 
to  October  1,    1965,    to  fraudulently  and  knowingly  receive,    conceal, 
buy,    sell  and  facilitate  the  transportation,    concealment  and  sale  of 
narcotic  drugs,    namely,    heroin  and  cocaine,    which  had  been  im- 
ported into  the  United  States  contrary  to  law.     Count  Two  charged 
appellant  with  aiding  and  abetting  Darryl  Ewite  Kelley  in  the  posses- 
sion of  heroin  without  registering  and  paying  the  special  tax  provided 
for  by  law  in  violation  of  Title  26,    United  States  Code,    Section 
4724(c),     Count  Three  repeated  the  charge  in  Count  Two,    but  re- 
ferred to  the  possession  of  cocaine  by  Darryl  Ewite  Kelley,    rather 
than  heroin.     Count  Four  alleged  that  on  or  about  October  1,    1965, 
appellant,    with  intent  to  defraud  the  United  States,    knowingly  re- 
ceived,   concealed  and  facilitated  the  transportation  and  concealment 
of  1.  7  grams  of  marihuana,    which,    as  appellant  knew,    had  been 
imported  and  brought  into  the  United  States  contrary  to  law.     Count 
Five  charged  that  appellant  knowingly  and  unlawfully  acquired  and 
obtained  1.  7  grams  of  marihuana  without  having  paid  the  transfer 
tax  imposed  by  Section  4741(a),    Title  2  6,    United  States  Code. 

On  March  10,    1966,    the  appellant  was  arraigned  before  the 
Honorable  Francis  C.    Whelan,    United  States  District  Court  Judge. 

Appellant  stood  mute,    and  a  plea  of  not  guilty  was  entered  to  each 

2/ 
count  of  the  indictment  [R.  T.    14-15].   —      The  case  was  set  for  trial 
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on  March  21,    1966,    at  which  time  a  defense  motion  for  one  week's 
continuance  was  granted  [R.  T.    22].      The  case  was  called  for  jury- 
trial  on  March  2  9,    1966,    before  the  Honorable  Francis  C.    Whelan, 
United  States  District  Judge.     Prior  to  trial,    the  defendant's  motion 
to  remove  her  counsel,    filed  in  propria  persona  on  March  28,    1966 
[Supplemental  Designation  of  Record],    was  heard  and  denied  [R.  T. 
34].     In  addition,    a  motion  to  dismiss  the  indictment,    filed  in 
propria  persona  [C.  T.    10],    was  denied  [R.  T.    35]  and  a  motion  to 
suppress  evidence  [C.  T.    25]  was  denied  after  the  taking  of  testimony 
[R.  T.    50]. 

At  the  conclusion  of  the  government's  case,    the  defendant's 
motion  for  judgment  of  acquittal  on  Counts  One,    Four  and  Five  of 
the  Indictment  was  denied  [R.  T.    295,    300,    302],    and  the  govern- 
ment's motion  to  dismiss  Counts  Two  and  Three  was  granted  [R.  T. 
298].     After  the  defense  rested,    the  motion  for  judgment  of  acquittal 
was  renewed  and  denied  as  to  Counts  One  and  Four,   but  taken  under 
advisement  as  to  Count  Five  [R.  T.    406-07]. 

On  April  5,    1966,    the  jury  returned  a  verdict  finding  the 
appellant  guilty  as  charged  in  Counts  One,    Four  and  Five  [R.  T. 
503]. 

On  May  3,    1966,    Judge  Whelan  granted  the  motion  for  judg- 
ment of  acquittal  on  Count  Five,    and  sentenced  appellant  to  impri- 
sonment for  a  term  of  seven  and  one-half  years  on  each  of  Counts 
One  and  Four,    the  sentences  to  run  concurrently  [C.  T.    105;    R.  T. 
517],     An  oral  motion  for  new  trial  on  the  ground  of  insufficiency 
3f  the  evidence  to  support  the  verdict  was  denied  [R.  T.    514-15]. 
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A  timely  notice  of  appeal  was  filed  by  the  appellant,    in 
propria  persona  [C.  T.    106]. 

The  United  States  District  Court  for  the  Southern  District  of 
California  had  jurisdiction  of  this  case  pursuant  to  Title  18,    United 
States  Code,    Section  3231.     Jurisdiction  of  this  Court  to  entertain 
the  appeal  is  derived  from  Title  28,    United  States  Code,    Sections 
1291  and  1294. 


II 
SPECIFICATION   OF   ERRORS 

^  The  following  three  issues  are  raised  in  the  argument  pre- 

sented in  Appellant's  Opening  Brief: 

A.  Did  the  trial  court  commit  prejudicial  error  by 
admitting  into  evidence  tape  recordings  of  con- 
versations between  the  appellant  and  a  separately 
indicted  co-conspirator? 

B.  Was  plain  error  committed  by  the  admission  into 
evidence,    without  objection,    of  conversations 
between  the  appellant  and  Customs  Agents  after 
her  arrest? 

C.  Was  the  trial  court's  denial  of  a  motion,  filed  by 
the  appellant  one  day  before  the  trial,  to  remove 
her  retained  counsel,    an  abuse  of  discretion? 


Ill 

STATEMENT   OF   FACTS 

In  June,    1965,    Darryl  Ewite  Kelley  was  introduced  to  the 
appellant,    Erma  Jean  Good,   by  his  roommate  [R.  T.    97].     In  the 
succeeding  months,    he  was  called  by  the  appellant,   and  agreed  to 
rent  automobiles  for  her  use  on  two  occasions  [R.  T.    105,    106]. 
In  early  August,    1965,    Mr.    Kelley  called  the  appellant  at  a  tele- 
phone number  in  Oakland,    California  supplied  by  her,   and  was 
asked  by  her  to  "make  a  run  to  Los  Angeles,   and  pick  up  a  package 
for  her"  [R.  T.    108].     On  August  3,    1965,   he  met  the  appellant  at 
the  Sportsman  Club  in  Oakland,   where  she  paid  him  $150  to  go  to 
Los  Angeles  and  pick  up  a  package.     Mr.   Kelley  supplied  the 
appellant  with  the  number  of  a  friend's  telephone  where  he  could 
be  reached  in  Los  Angeles  [R.  T.    109-10].     That  evening,   he  flew 
to  Los  Angeles,   and  took  a  cab  to  the  home  of  his  friend.     At 
approximately  10:00  P.  M.    he  received  a  telephone  call  from  the 
appellant,  who  instructed  him  to  go  to  Rosie's  Cafe  at  65th  and 
Figueroa  in  Los  Angeles,   where  he  would  see  a  man  dressed  in 
"black  card,   blue  jacket,   T-shirt".     He  was  told  to  tell  this  man 
that  Jean  sent  him,    pick  up  a  package,    and  call  the  appellant  [R.  T. 
111-13].     Darryl  Kelley  went  to  Rosie's  Cafe,   and  after  waiting, 
saw  a  person  meeting  the  description  given  him  by  appellant  enter 
the  cafe.     After  identifying  himself,    Mr.    Kelley  and  this  person 
left  the  cafe,    entered  Kelley's  car  and  drove  several  blocks, 
then  returned  to  the  vicinity  of  Rosie's  Cafe.        They  then  got 
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into  the  other  man's    car,    and  Mr.    Kelley  was  given  a  roUed-up 
plastic  package  [R.  T.    115-16].     He  placed  the  package  in  his  pocket 
and  got  out  of  the  car  [R.  T.    116-17].     At  this  time,    he  was  placed 
under  arrest  by  Customs  Agents  [R.  T.    117].      The  package  was 
removed  from  his  pocket  by  the  agents  [R.  T.    285]  and  subsequent 
chemical  analysis  revealed  that  it  consisted  of  two  tubes  containing 
48.  2  grams  of  cocaine  hydrochloride,    as  well  as  3  tubes  containing 
76.  5  grams  of  heroin  hydrochloride,    all  contained  in  a  plastic 
bowl  cover  [R.  T.    231-36,    Plaintiff's  Exhibit  #3]. 

Mr.    Kelley  was  taken  to  the  Custom's  Office,    where  he 
Qonversed  with  the  arresting  agents.     After  he  was  given  an 
opportunity  to  consult  privately  with  his  attorney,    he  consented  to 
the  placing  of  a  telephone  call  to  the  appellant,    and  to  having  this 
call  tape-recorded  by  the  agents  [R.  T.    120-22].     After  calling 
twice  and  not  reaching  the  appellant,    Mr.    Kelley  left  a  message 
that  he  could  be  reached  at  the  number  of  the  Custom's  Office. 
Shortly  thereafter,    at  11:28  a.  m.    on  August  4,    1965,    he  received 
a  call  at  this  number  from  the  appellant  [R.  T.    122-24].     This  con- 
versation was  recorded  by  means  of  an  induction  coil  attached  to 
the  ear-piece  of  the  telephone  [R.  T.    126].      The  recording  was  ad- 
mitted into  evidence  as  Plaintiff's  Exhibit  #5,    and  played  to  the 
jury  [R.  T.    133].     In  this  conversation,    Mr.    Kelley  told  the  appellant 
:hat  he  threw  the  package  in  the  bushes  and  recovered  it  after  he 
lad  been  arrested.     The  appellant  told  him  to  rent  a  car,    drive 
back  to  San  Francisco,    and  call  her  [Plaintiff's  Exhibit  #5,    See 
Appellee's  Motion  to  Augment  Record  on  Appeal]. 
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Darryl  Kelley  returned  to  San  Francisco,    accompanied  by 
a  Customs  Agent.     Upon  his  arrival,    on  the  morning  of  August  5, 
he  again  called  the  appellant  several  times,   finally  leaving  a  mes- 
sage that  he  could  be  reached  at  the  number  of  the  motel  where  he 
was  staying.     Shortly  thereafter,    he  was  called  by  the  appellant, 
and  the  conversation  was  again  recorded  with  his  consent  [R.  T. 
141-44].     The  recording  was  admitted  into  evidence  as  Plaintiff's 
Exhibit  #6,    and  played  to  the  jury  [R.  T.    144].     During  this  con- 
versation,   appellant  asked  Mr.    Kelley  what  kind  of  automobile  he 
was  in,    and  told  him  to  take  the  package  to  23rd  and  Van  Ness,    and 
give  it  to  a  "heavy  set,    dark  fellow"  in  a  blue  Chrysler,    then  to 
"come  over  to  the  Sportsman  so  me  and  you  can  talk,    here?     And 

I  can  give  you  some  money.  "    [Plaintiff's  Exhibit  #6,    See  Appellee's 
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Motion  to  Augment  Record  on  Appeal]. 

Darryl  Kelley  then  proceeded  to  the  corner  of  23rd  and 
Van  Ness  Streets  in  San  Francisco,    and  parked  his  automobile 
[R.  T.    148-50].      The  intersection  was  placed  under  surveillance  by 
Customs  Agents  [R.  T.    209,    221].     A  1958  blue  Chrysler  containing 
two  male  Negroes  was  observed  slowly  circling  the  block  twice  at 
approximately  11:00  A.  M.    [R.  T.    210-11].     Shortly  after  12:30  P.  M. 
a  grey  or  blue  Corvair  containing  two  male  Negroes  double  parked 
beside    Mr.    Kelley's  automobile  [R.  T.    150-51,    212-13,    222].     The 
man  driving  the  Corvair  got  out,    walked  past  Mr.    Kelley's  car, 
and  asked  if  he  had  seen  the  police,    to  which  he  replied  "no".     The 
man  then  entered  a  near-by  market,    came  out  with  a  soft  drink, 
and  drove  away  [R.  T.    152]. 
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Nearly  two  months  later,    on  October  1,    1965,    the  appellant 
was  arrested  on  a  federal  warrant  in  the  City  of  Compton  by  an 
officer  of  the  Compton  Police  Department  [R.  T.    266-68].     At  the 
time  of  her  arrest,    the  appellant  asked  permission  to  use  the  rest- 
room,    which  was  denied  [R.  T.    269].     She  was  advised  of  her  con- 
stitutional rights,    then  transported,    unhandcuffed,    in  the  right 
front  passenger's  seat  of  a  police  vehicle  [R.  T.    269-70].     On  the 
way  to  the  police  station,    she  was  readvised  of  her  constitutional 
rights  [R.  T.    270].     Appellant  told  the  transporting  officer  she 
had  in  her  possession  "three  or  four  joints",    and  asked  for  his 
permission  to  get  rid  of  them.      When  such  permission  was  denied, 
she  reached  into  her  brassiere,    withdrew    three  hand-rolled  cig- 
arettes,   and  tossed  them  out  the  window  of  the  moving  vehicle. 
The  officer  immediately  stopped  and  retrieved  the  cigarettes  [R.  T. 
271-72].     Subsequent  chemical  analysis  revealed  that  the  cigarettes 
contained  26  grains  of  marijuana  seed  tops  [R.  T.    238,    Plaintiff's 
Exhibit  #4]. 

Later  that  evening,    the  appellant  was  interviewed  at  the 
Compton  Police  Station  by  a  Customs  port  investigator.     At  that 
time,    she  was  advised  "that  she  didn't  have  to  make  any  statements 
at  that  time  without  an  attorney  being  present,    and  that  if  she  did 
make  any  statements  that  they  could  be  used  against  her  ...    in  a 
court  of  law"  [R.  T.    281].     The  appellant  then  admitted  throwing  the 
marijuana  cigarettes  from  the  police  car  window,    and  admitted  her 
address  and  telephone  number  in  Oakland,    California  [R.  T.    281-82], 
the  same  number  which  she  had  given  to  Darryl  Kelley  [R.  T.    108]. 
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Testifying  on  her  own  behalf,    the  appellant  described  her 
relationship  with  Darryl  Kelley  as  "close"  [R.  T.    318],    and  stated 
that  he  had  supplied  her  with  narcotics  on  at  least  one  prior  occasion 
[R.  T.    321].     She  admitted  the  conversations  contained  in  Plaintiff's 
Exhibits  #5  and  #6,    explaining  that  she  expected  to  pay  Mr.    Kelley 
$200  for  a  "piece"  (one  ounce)  of  heroin  [R.  T.    328-30].     She  also 
admitted  possession  of  the  marijuana  charged  in  Count  Four  of  the 
indictment,    explaining  that  she  had  found  it  growing  wild  while  on 
a  fishing  expedition  in  the  San  Joaquin  Valley  [R.  T.    331]. 


IV 
SUMMARY   OF   ARGUMENT 

A.  Tape  recordings  of  conversations  between  appellant  and 
Darryl  Kelley  were  properly  admitted  into  evidence  as 
admissions  against  interest.     Interception  and  divulgence 
were  voluntarily  consented  to  by  Mr.    Kelley. 

B.  Conversations  between  appellant  and  Customs  Agents 
were  admissible,    as  all  necessary  warnings  were  com- 
plied with.     Even  if  they  were  not,    failure  to  object  at 
trial  precludes  raising  the  issue  on  appeal. 

C.  The  trial  court's  denial  of  appellant's  motion,   filed  one 
day  before  trial,    to  remove  her  retained  counsel,    was 
not  an  abuse  of  discretion. 
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V 

ARGUMENT 


A.  THE   TRIAL  COURT   PROPERLY   AD- 

MITTED  INTO  EVIDENCE    TAPE 

RECORDINGS   OF    CONVERSATIONS 
BETWEEN   THE   APPELLANT   AND   A 

SEPARATELY   INDICTED   CO-CONSPIR- 
ATOR. 


Appellant  attacks  the  admission  into  evidence  of  the  re- 
corded telephone  conversations  between  herself  and  Darryl  Kelley 
on  two  grounds:    that  the  conversations  occurred  after  the  conspir- 
acy ended,    and  hence  were  inadmissible  to  prove  the  conspiracy; 
and  that  the  consent  given  by  Mr.    Kelley  to  interception  and 
divulgence  of  the  conversations  was  not  voluntary. 

The  first  ground  advanced  by  the  appellant  misconstrues 
the  evidentiary  rule  allowing  the  admission  of  the  statements  of  a 
co-conspirator.     Simply  stated,    this  rule  "permits  out  of  court 
statements  of  one  conspirator  to  be  used  against  another".     Krule- 
witch  V.    United  States,    336  U.S.    440,    443  (1949).     The  doctrine  is 
merely  one  of  the  many  exceptions  to  the  hearsay  rule.     On  a 
theory  of  agency,    the  acts  and  statements  of  one  co-conspirator 
are  attributed  to  all  members  of  the  conspiracy,    hence  admissible 
as  evidence  against  all.     See  72  Harv.    L.    Rev.    920,    984  (1959). 
Where  the  statements  of  a  member  of  a  conspiracy  are  admissions, 
however,    they  are  admissible  as  evidence  against  the  conspirator 
who  made  the  statement  without  recourse  to  the  "co-conspirator 
doctrine".     Such  is  the  case  here. 
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The  government  will  concede  that,    at  the  time  these  con- 
versations occurred,    the  conspiracy  between  Erma  Jean  Good  and 
Darryl  Kelley  had  ended.     This  fact  would  preclude  the  use  of  out 
of  court  statements  made  by  Mr.    Kelley  as  evidence  against  the 
appellant.     Such  was  the  holding  of  both  Krulewitch,    supra,    and 
Delli  Paoli  v.    United  States,    352  U.S.    232  (1956),    relied  upon  by 
appellant.     Both  of  these  cases  concerned  the  admissibility  of  a 
co-conspirator's  statement  made  out  of  the  presence  of  the  appellant 
long  after  the  conspiracy  had  ended.      But  here  we  are  concerned 
with  statements  made  by  the  appellant  herself.      The  distinction 
was  clearly  spelled  out  by  this  Court  in  Murray  v.    United  States, 
250  F.  2d  489,    491  (9th  Cir.    1957),    cert,    den.    357  U.  S.    932  (1958), 
in  which  the  government  had  offered  recordings  of  testimony  re- 
corded subsequently  to  the  termination  of  a  conspiracy  to  smuggle 
birds  into  the  United  States: 

"These  were  admissible  (just  as  other  alleged 
statements  of  the  defendants  were  admissible)  as 
admissions  against  interest;     admissible  and  offered 
only  against  the  person  making  the  admission,    and  not 
as  statements  of  one  conspirator,    admissible  against 
a  co-conspirator,    made  during  the  course  of  the 
conspiracy.  " 

The  appellant  suggests  that  the  jury  should  have  been  in- 
structed that  the  conversation  would  be  limited  as  an  admission  of 
the  defendant,    although  no  such  instruction  was  requested  in  the 
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Court  below.     Even  if  it  were,    such  an  instruction  would  be  un- 
warranted and  unnecessary.      The  "co-conspirator"  was  testifying 
as  a  witness  in  open  court,    and  the  recorded  conversations  were 
part  and  parcel  of  his  testimony.     See  McClure  v.    United  States, 
332  F.  2d  19,    22  (9th  Cir.    1964),    cert,    den.    380  U.  S.    945  (1965). 
Moreover,    the  statements  made  by  Mr.    Kelley  in  the  course  of  the 
conversation  were,    of  course,    in  the  presence  of  the  appellant, 
hence  admissible  against  her  even  if  not  in  the  course  of  the  con- 
spiracy.    Sparf  v.    United  States,    156  U.  S.    51,    56(1895). 

Appellant  further  asserts  that,    even  if  considered  an  ad- 
mission against  interest,    the  statements  of  the  appellant  in  the 
course  of  the  recorded  conversation  were  inadmissible  because  the 
warnings  required  by  Miranda  v.    Arizona,    384  U.  S.    436  (1966) 
and  Escobedo  v.    Illinois,    378  U.  S.    478  (1964)  were  not  given. 
Since  this  issue  was  not  raised  below,    it  is  not  cognizable  on  appeal 
for  the  same  reasons  stated  in  response  to  appellant's  second 
specification  of  error,    infra.      Even  if  it  were,    a  warning  would  not 
be  required  under  either  the  Miranda  or  Escobedo  decisions.     As 
stated  in  Miranda,    384  U.  S.    436,    477: 

"The  principles  announced  today  deal  with  the 
protection  which  must  be  given  to  the  privilege  of  self- 
incrimination  when  the  individual  is  first  subjected  to 
police  interrogation  while  in  custody  at  the  station  or 
otherwise  deprived  of  his  freedom  of  action  in  any  way. 
Similarly,    the  Escobedo  ruling  involved  a  situation  where: 
"The  existence  of  the  crime  was  apparent. 
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The  police  were  seeking  to  identify  the  offender. 

The  accused  had  been  taken  into  custody.  "    Kohatsu 

V.    United  States,    351  F.  2d  898,    901  (9th  Cir.    1965), 

cert,    den.    384  U.S.    1011  (1966).     Accord:    Irwin  v. 

United  States,    338  F.  2d  770,    777  (9th  Cir.    1964). 
The  statements  in  question  here  were  made  nearly  two  months  prior 
to  the  time  appellant  was  taken  into  custody. 

Turning  to  the  second  ground  advanced  by  the  appellant, 
that  the  consent  given  by  Mr.    Kelley  to  interception  and  divulgence 
of  the  conversations  was  not  voluntary,    as  once  stated  by  this 
Court,    "this  is  a  small  horse  soon  curried".     Wilson  v.    United 
States,    316  F.  2d  212,    213  (9th  Cir.    1963),    cert,    den.    377  U.  S.    960 
(1964).     The  record  reflects  that  Mr.    Kelley  was  given  an  oppor- 
tunity to  consult  with  his  attorney  before  he  agreed  to  the  intercep- 
tion and  divulgence.      The  only  showing  of  "coercion"  to  meet  the 
appellant's  burden  is  the  assertion  that  "it  would  be  naive  to  believe 
that  he  did  not  give  his  consent  because  of  expected  leniency" 
[Appellant's  Opening  Brief,    p.    20].     Such  a  contention  has  twice 
been  rejected  by  this  Court.      Black  v.    United  States,    341  F.  2d  583 
(9th  Cir.    1965);    McClure  v.    United  States,    332  U.  S.    19  (9th  Cir. 
,1964),    cert,    den.    380  U.S.    945  (1965). 

The  cases  cited  by  appellant  in  support  of  this  contention 
are  readily  distinguishable.     In  Weiss  v.    United  States,    308  U.  S. 
321  (1939),    consent  to  divulgence  of  the  telephone  conversations 
was  not  obtained  until  after  the  calls  had  been  intercepted,    and  the 
3articipants  were  ignorant  of  the  interception  at  the  time  it  occurred. 
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Cf.   Campbell  v.    United  States,    337  F.  2d  396  (7th  Cir.    1964), 
cert,    den.    379  U.S.    983  (1965).     Similarly,    United  States  v.    Laugh- 
lin,    222  F.    Supp.    2  64  (1963)  rested  upon  an  express  finding  by  the 
District  Court  that  consent  was  induced  by  an  implied  threat  of 
being  indicted  if  the  party  did  not  cooperate.     222  F.    Supp.    at  268. 


B.  THE   TRIAL  COURT  DID   NOT  COMMIT 

PLAIN   ERROR    BY   ADMITTING    INTO 
EVIDENCE,    WITHOUT  OBJECTION, 
CONVERSATIONS   BETWEEN   THE   AP- 
PELLANT AND   CUSTOM'S  AGENTS 
AFTER   HER   ARREST. 


The  trial  of  the  appellant  occurred  after  the  ruling  of  the 
Supreme  Court  in  Escobedo  V.    Illinois,    378  U.  S.    473(1964),   but 
prior  to  the  decision  in  Miranda  v.    Arizona,    384  U.  S.    436(1966). 
The  Miranda  ruling  has  no  application  to  cases  tried  prior  to  June 
13,    1966.     Johnson  v.    New  Jersey,    384  U.  S.    719(1966).      Thus, 
only  two  issues  are  raised  by  the  appellant's  second  specification 
of  error:     (1)    Did  the  warning  given  to  the  appellant  prior  to  her 
admissions  after  her  arrest  conform  to  the  requirements  of  Esco- 
bedo V.    Illinois  ?     (2)    If  not,    is  the  issue  cognizable  on  appeal  as 
plain  error? 

j  The  only  warning  required  by  Escobedo  is  a  warning  of  the 

right  to  remain  silent.     This  is  clear  from  the  Court's  distinguish- 
ing Crooker  v.    California,    357  U.  S.  433,    on  the  ground  "that  the 

-petitioner  there,    but  not  here,    was  explicitly  advised  by  the  police 

I 

bf  his  constitutional  right  to  remain  silent  and  not  to  say  anything 
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in  response  to  the  questions".     378  U.  S.    at  491-92.     The  require- 
ment was  clearly  met  in  the  present  case,    as  appellant  was  advised 
"that  she  didn't  have  to  make  any  statements  at  that  time  without 
an  attorney  being  present,    and  that  if  she  did  make  any  statements 
that  they  could  be  used  against  her  ...    in  a  court  of  law"  [R.  T. 
281]. 

Even  if  this  warning  was  insufficient,   failure  to  object  at 
trial  effectively  precludes  raising  the  issue  on  appeal.     In  this 
respect,    appellant's  situation  is  identical  to  that  presented  to  this 
Court  in  Toland  V.    United  States,    365  F.  2d  304,    306  (9th  Cir.    1966), 
where  it  was  held  "failure  to  make  objection  to  evidence  either 
before  or  at  trial  precludes  consideration  of  objections  thereto  on 
appeal  unless  good  cause  for  such  failure  is  shown". 


C.  THE    TRIAL  COURT'S   DENIAL  OF 

APPELLANT'S   MOTION,    FILED   ONE 
DAY   BEFORE    TRIAL,    TO   REMOVE 
HER   RETAINED   COUNSEL,    WAS   NOT 
AN  ABUSE  OF  DISCRETION. 


The  granting  of  motions  for  continuance  before  or  during 

|trial  rests  within  the  sound  discretion  of  the  trial  judge,    and  his 

I 

[action  must  be  sustained  in  the  absence  of  a  clear  abuse  of  discre- 

^tion.     Johnson  v.    United  States,    291  F.  2d  150,    153  (8th  Cir.  ), 

,cert.    den.    368  U.  S.    880  (1961).     When  the  motion  of  appellant  to 

remove  her  retained  counsel  is  placed  in  context,    the  soundness  of 

the  trial  judge's  exercise  of  discretion  becomes  readily  apparent: 

he  case  had  already  been  continued  one  week  [R.  T.    22],    the 
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government  had  five  witnesses  from  out  of  the  City  of  Los  Angeles 
who  were  standing  by  for  trial  [R.  T.    28],    appellant's  attorney  had 
been  in  the  case  for  six  weeks,    and  the  motion  was  filed  one  day 
before  the  case  was  set  to  go  to  trial  [R.  T.    34].     The  standard  to  be 
applied  in  considering  such  a  request  is  not  whether  "any  harm 
would  have  been  done  to  the  prosecution's  case"  [Appellant's  Open- 
ing Brief,    p.    21],    but,    rather,    whether  "adequate  cause"  was 
shown  for  such  a  request.     United  States  v.    Paccione,    224  F.  2d  801, 
802  (2nd  Cir.  ),    cert,    den.    350  U.  S.    896  (1955).     The  trial  judge 
held  there  was  no  showing  that  appellant's  trial  counsel  was  incom- 
petent,  nor  is  such  a  contention  urged  on  appeal. 


VI 
CONCLUSION 

There  appearing  from  a  review  of  the  record  no  error 

prejudicial  to  the  rights  of  appellant,    the  appellee  respectfully  prays 

that  the  judgment  of  conviction  be  affirmed. 

Respectfully  submitted, 

JOHN  K.    VAN  de  KAMP, 
United  States  Attorney, 

ROBERT   L.    BROSIO, 

Assistant  U.    S.    Attorney, 
Chief,    Criminal  Division, 

GERALD   F.    UELMEN, 

Assistant  U.    S.    Attorney, 

Attorneys  for  Appellee, 
United  States  of  America. 
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I  certify  that  in  connection  with  the  preparation  of  this 
brief,    I  have  examined  Rules  18  and  19  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit,    and  that,    in  my  opinion,    the 
foregoing  brief  is  in  full  compliance  with  those  rules. 

/s/         Gerald  F.    Uelmen 

GERALD   F.    UELMEN 
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No.  21,063 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


William  S.  Benjstett, 

Appellant, 
vs. 

United  States  of  America, 


Appellee. 


APPELLANT'S  OPENING  BRIEF 


STATEMENT  OF  JURISDICTION 

The  jurisdiction  of  the  United  States  District  Court 
for  the  Northern  District  of  California,  Southern 
Division  thereof,  is  predicated  upon  Section  2113  (b) 
of  Title  18,  United  States  Code. 

This  Court's  jurisdiction  to  review  the  final  judg- 
ment of  the  Court  below  is  seen,  inter  alia,  in  Sections 
1291  and  1294,  Title  28,  United  States  Code. 


THE  STATUTE  INVOLVED 
Section  2113  (b)  of  Title  18,  United  States  Code, 
in  effect  at  the  time  of  the  activities  denounced  by  the 
Indictment,  reads  (and  read),  as  follows: 


"(b)  Whoever  takes  and  carries  away,  with 
intent  to  steal  or  purloin,  any  property  or  money 
or  any  other  thing-  of  value  exceeding  $100.00 
belonging  to,  or  in  the  care,  custody,  control, 
management  or  possession  of  any  bank,  or  any 
savings  and  loan  association,  shall  be  fined  not 
more  than  $5,000.00  or  imprisoned  not  more  than 
ten  years,  or  both ;  or 

"Whoever  takes  and  carries  away,  with  intent 
to  steal  or  purloin,  any  property  or  money  or 
any  other  thing  of  value  not  exceeding  $100.00 
belonging  to,  or  in  the  care,  custody,  control, 
management  or  possession  of  any  bank  or  any 
savings  and  loan  association,  shall  be  fined  not 
more  than  $1,000.00  or  imprisoned  not  more  than 
one  year,  or  both." 


THE  QUESTION  INVOLVED 

Can  the  scope  of  matters  covered  by  Section  2113 
(b)  of  Title  18,  United  States  Code,  be  enlarged  to 
include  activities  other  than  a  taking  and  carrying 
aivay  of  money  or  p^-operty  from  a  bank  against  the 
will  and  witJiout  the  consent  of  its  custodian? 


THE  TRIAL  OF  VARIOUS  ISSUES  LEADING  TO 
JUDGMENT  IN  THE  COURT  BELOW 

William  S.  Bennett,  the  present  appellant,  was  in- 
dicted in  Criminal  Action  No.  40467,  United  States; 
District  Court,  Northern  District  of  California,  | 
Southern  Division  thereof,  as  a  co-defendant  with 
Don  C.  Silverthorne  who  had  been  the  president  and' 


;he  person  in  active  control  of  the  now  defunct  San 
Francisco  National  Bank. 

The  two  were  indicted  upon  39  counts  out  of  which, 
generally,  they  were  accused  of  entering  into  a  con- 
spiracy for  misapplication,  etc.  of  bank  funds  and  of 
;he  substantive  crimes  denounced  by  Section  656  of 
Citle  18  (misapplication  of  bank  funds)  and  of  Sec- 
ion  2  of  the  same  Title  (aiding  and  abetting).^ 

The  then  defendant  Bennett  was  acquitted  of  all 
ounts  except  Count  Two  of  the  Indictment,  speci- 
•ying  a  violation  of  Section  2113  (b)  of  Title  18, 
Jnited  States  Code,  denominated  "bank  larceny".^ 

This  Count  read  as  follows : 

"The  Grand  Jury  further  charges :  That 

"1.  The  Grand  Jury  realleges  each  and  every 
allegation  contained  in  paragraphs  one  and  two 
of  Count  One  of  this  Indictment  as  though  fully 
set  out  herein. 

"2.  On  or  about  January  22,  1964,  in  the 
City  and  County  of  San  Francisco,  State  and 
Northern  District  of  California,  the  defendant 
William  S.  Bennett  did  take  and  carry  away, 
with  intent  to  steal  and  purloin  from  the  San 
Francisco  National  Bank,  certain  money  aggre- 
gating $8000  belonging  to  the  bank,  accomplished 
as  follows: 

"On  or  about  January  23,  1964,  one  William  R. 
Atkinson  applied  to  the  bank  for  a  loan  in  the 


(Note)  :  Keferences  axe  to  Reporter's  Transcript,  exce^-*  where 
therwise  noted. 
iQlerk's  Transcript  of  Eecord,  Indictment. 

^Clerk's  Transcript  of  Record,  460  et  seq. 


amount  of  $50,000  and  the  defendant  Bennett 
acted  as  an  intermediary  between  the  said  Atkin- 
son and  the  said  Silverthorne.  In  such  capacity, 
the  defendant  Bennett  advised  the  said  Atkinson 
that  there  would  be  a  loan  fee  or  point  charge  of 
$8000.  In  payment  of  said  charge  the  said  Atkin- 
son executed  and  delivered  to  defendant  Bennett 
a  check  payable  to  the  San  Francisco  National 
Bank  in  the  amount  of  $8000  dated  January  22, 
1964.  The  defendant  Bennett  thereafter  unlaw- 
fully cashed  the  above  check  in  exchange  for  a 
cashier's  check  on  January  23, 1964,  in  the  amount 
of  $8000.  The  said  defendant  Bennett  thereafter 
on  January  27,  1964,  deposited  the  proceeds  of 
said  cashier's  check  into  his  personal  account 
under  the  name  of  Suisun  Properties  from  which 
he  later  withdrew  the  said  sum  and  converted  it 
to  his  own  use  and  the  bank  lost  custody  and 
control  thereof." 

The  verdict  of  the  trial  jury  was  returned  on  Febru- 
ary 18,  1966,  and  judgment  was  entered  upon  it  on 
March  4,  1966,  at  which  time  the  trial  judge.  Honor- 
able Charles  L.  Powell,  denied  motions  made  pursuant 
to  Rules  29  and  33  of  the  Rules  of  Criminal  Proce- 
dure.* 


SPECIFICATIONS  OF  ERROR 

1.  The  trial  Court  erred  in  denying  the  motion  of 
the  then  defendant  Bennett  for  judgment  of  acquittal 
made  pursuant  to  Rules  29  and  33  of  the  Rules  of 
Criminal  Procedure  in  respect  of  Count  Two  of  the 


^Clerk's  Transcript  of  Record,  464. 


Indictment,  the  count  upon  which  the  present  appel- 
lant was  convicted. 

2.  The  verdict  of  the  jury  adverse  to  the  present 
appellant  on  Count  Two  of  the  Indictment  was  not 
supported  by  substantial  evidence  in  that,  inter  alia, 
Section  2113  (b)  of  Title  18,  United  States  Code,  re- 
fers to  common  law  larcency  and  involves  the  tres- 
passory  taking  of  another's  property  where  the  owner 
does  not  intend  to  pass  title  and  possession  to  the 
taker;  there  was  no  such  evidence  offered  in  support 
of  Count  Two  at  the  trial. 

A.  Congress  did  not  intend  to  include  within 
the  scope  of  Section  2113  (b)  the  common  law 
crime  of  obtaining  property  hy  false  pretenses 
nor  is  such  crime  within  the  purview  of  the 
statute. 

3.  There  was  no  evidence  out  of  which  the  jury 
could  have  found  that  the  present  appellant  had  and 
possessed  specific  criminal  intent  described  by  the 
Court's  Instruction  No.  25  which  informed  the  jury 
that: 

".  .  .  The  money  must  have  l^elonged  to  the  bank" 

and  that 

"...  The  defendant  took  and  carried  away  the 
money  with  intent  to  steal  and  purloin". 

4.  The  Court  erred  in  refusing  to  charge  the  jury 
according  to  proposed  instructions  9  and  9a  of  the 
then  defendant  Bennett  in  relation  to  the  same  Count 
Two  of  the  Indictment,  exceptions  having  been  duly 
taken : 


Instruction  No.  9 

''Re:  Indictment,  Counts  2,  3,  First  Atkinson 
Loan 
"In  Count  2  of  the  Indictment,  the  defendant 
Bennett  is  charged  with  unlawfully  cashing  a 
check  for  $8,000.00,  given  him  by  the  borrower, 
Atkinson,  as  a  pajanent  for  fee,  or  points,  and 
with  obtaining  in  exchange  therefor,  a  Cashier's 
Check  in  the  siun  of  $8,000.00. 

"Of  course,  if  this  transaction  were  not  unlaw-  i 
ful,  you  will  find  the  defendant  Bemiett  not 
guilty.  In  determining  whether  the  obtaining  of 
the  Cashier's  Check,  under  such  circumstances, 
was  indeed  unlawful,  you  are  entitled  to  consider 
all  of  the  evidence  relating  to  methods  prevalent 
at  the  San  Francisco  National  Bank  at  or  about 
the  time  in  question  for  the  purchasing  of  : 
Cashier's  Checks.  j 

"You  are  also  entitled  to  view  all  circumstances  | 
connected  with  this  transaction  including  the  fact,  \ 
if  it  be  a  fact,  that  the  defendant  Bennett  repaid 
the  identical  sum  of  $8,000.00  to  the  San  Fran- 
cisco National  Bank  as  a  part  of  the  same  fee  or  : 
points.  \ 

"In  any  event,  proof  of  the  unlawfulness  of  , 
this  transaction  must  be  demonstrated  to  a  moral ! 
certainty  and  beyond  a  reasonable  doubt  before ! 
you    can    find    the    defendant    Bennett    guilty 
thereof." 

Instruction  No.  9(a) 

"Re:     Indictment,  Counts  2,  3,  First  Atkinson' 
Loam 
"If  the  jury  finds  that  the  Cashier's  Check  for 
$8,000.00  was  in  fact  purchased  by  Atkinson  at; 


the  request  or  suggestion  of  Bennett,  then  Ben- 
nett must  be  found  not  guilty  of  the  charges 
contained  in  Count  2." 

5.  The  Court  erred  in  refusing  to  grant  the  motion 
3f  the  then  defendant  Bennett  for  a  trial  separate 
from  the  trial  accorded  his  then  co-defendant,  one 
Don  C.  Silverthorne. 


THE  FACTS  OF  THE  CASE 

The  conviction  which  is  assailed  in  this  appeal  arises 
)ut  of  disclosures  which  were  concomitant  to  the 
closing  of  the  San  Francisco  National  Bank  in  Janu- 
iry  of  1965.  Bennett's  business  practice  of  acting  as 
I  guarantor  in  the  loans  of  third  persons  with  San 
Francisco  National  Bank  for  a  fee,  or  consideration, 
md  his  returning  of  a  portion  of  such  ''loan  fee"  to 
;he  bank  focused  upon  him  the  attention  of  investi- 
gators who  had  been  assigned  to  probe  the  apparent 
:easons  for  the  San  Francisco  National  Bank's 
[ailure. 

In  a  number  of  loan-instances,  the  moral  merits  of 
ivhich  were  litigated  before  the  Court  below,  Bennett 
fvould  sign  a  guaranty  for  an  otherwise  unsecured  loan 
Df  bank  funds  to  various  investors,  builders,  etc.,  al- 
[;hough  receiving  back  secondary  security  himself; 
additionally,  Bennett  would  impose  a  substantial  loan 
fee  or  payment  of  "points"  against  the  funds  received 
by  the  borrower  from  the  bank.  Ordinarily  the  check 
representing  such  loan  fee  was  drawn  to  Bennett  him- 
self, who,  after  depositing  it,  would  remit  one-half,  or 
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more,  to  the  Order  of  San  Francisco  National  Bank, 
as  the  bank's  share.  While  there  was  no  illegality  in- 
herent in  the  carrying  out  of  the  business  method 
described  above,  the  general  theory  of  the  Indictment 
imported  an  accusation  of  criminality  against  Ben- 
nett and  Silverthorne  as  follows: 

1.  That  Bennett  and  Silverthorne  both  knew 
Bennett's  financial  condition  to  be  insubstantial 
in  relation  to  the  total  amount  of  the  loans  he 
guaranteed;  and  that 

2.  When  Bennett  tendered  his  checks  to  the 
Ijank  for  its  portion  of  the  "points",  he  somehow 
knew  that  Silverthorne  would  manage  to  misap- 
propriate the  money  to  his  own  private  use. 

As  seen,  Bennett  was  acquitted  upon  the  general 
charges  epitomized  above,  but  was  convicted  by  the 
trial  jury  out  of  the  intendments  of  Coimt  Two  of  the 
Indictment  which,  while  involving  the  smallest  amomit 
of  money  mentioned  in  the  dossier  of  accusations,  bore 
the  label  of  "bank  larceny".  The  facts  underlying  this 
coimt  differ  but  slightly  from  those  which  we  have 
characterized  as  the  general  pattern  of  loan-guaranty 
transactions  revealed  at  the  trial.* 

Sometime  prior  to  January  23,  1964,  a  contractor 
named  William  R.  Atkinson  was  introduced  to  Wil- 


4Page  141  et  seq. ;  testimony,  "William  S.  Bennett ;  Bennett  had, 
in  the  past,  engaged  in  the  same  type  of  transaction,  that  is  to 
say,  guaranteeing  the  loans  of  borrowers  for  a  consideration  with 
other  financial  institutions.  In  1963,  he  had  a  line  of  credit  with 
Bank  of  America  in  excess  of  $800,000.00.  This  testimony  (see 
pages  156-159)  was  uncontradicted.  The  record  also  showed  that 
Bennett  had  complete  files  on  every  transaction  (page  160  et  seq.). 


Ham  S.  Bennett  by  a  ''loan  scout"  named  Noel 
Hooper.^  Atkinson's  requirement  was  a  loan  of  about 
$50,000.00  and  to  this  end  he  produced  for  Bennett, 
upon  January  22,  1964,  a  financial  statement  pre- 
pared by  an  accountant  showing  his  net  worth  to  be 
$771,000.00.''  Atkinson  also  executed  an  assignment 
for  security  purposes  to  protect  Bennett  on  the  latter's 
anticipated  guaranty."  The  xVtkinson-Bennett  meet- 
ings extended  over  a  period  of  about  ten  days.^ 

The  exact  amomit  of  the  loan,  as  granted  by  the 
>ank  to  Atkinson,  was  $58,000.00.  While  Atkinson 
originally  swore  that  he  did  not  know  the  loan  was 
^58,000.00  (rather  than  his  requested  $50,000.00)  until 
the  money  was  already  deposited  in  his  account,^  his 
tvritten  agreements,  when  displayed  to  him,  caused 
tiim  to  admit  the  contrary.^" 

Additionally,  he  had  written  a  letter  to  Bennett  on 
January  15,  1964,  setting  forth  his  knowledge  that  he 
svould  have  to  repay  the  bank  $58,000.00,  the  $8,000.00 
representing  the  fee,  or  points." 

Atkinson  was  experienced  in  such  transactions  and 
understood  the  requirement  for  the  payment  of 
'points".^^ 

^Page  11 ;  testimony  of  William  R.  Atkinson. 
ePages  13-15;  Id. 
7Page  17 ;  Id. 
sPage  3  et  seq.;  Id. 
sPages  8,  36 ;  Id. 

loPages  32-36 ;  Id. ;  and  see  Bennett's  Exhibit  D  as  read  to  the 
vitness. 

"Id. 

^2Page  16;  testimony  of  William  R.  Atkinson;  nor  did  Atkinson 
nake  any  complaint  about  the  amount  of  the  "points"  on  his 
receipt  of  the  money  (Page  21). 
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Atkinson,  after  information  concerning  the  deposit 
of  the  $58,000.00  into  his  account  on  consummation  of 
the  loan  had  been  disclosed  to  him,  wrote  his  own 
check  for  $8,000.00,  the  fee,  or  points,  drawn  to  the 
order  of  San  Francisco  National  Bank,  and  gave  it 
to  Bennett.^^ 

(The  conflicts  in  the  evidence  in  this  matter  are 
slight  and  the  statement  made  last  above  repre- 
sents one  of  them.  Bennett  testified  that  he  ex- 
pected the  borrower's  check  for  $8,000.00  to  be 
drawn  to  his  own  order,  as  had  been  the  case 
in  numerous  other  transactions,  but  that  Atkin- 
son had  already  drawn  the  check  when  it  was 
handed  to  him."  The  two  men  were  standing  in 
the  main  office  of  the  bank  when  the  incident 
transpired.) 

Bennett  immediately  approached  a  teller's  window 
at  the  bank,  handed  the  employee  Atkinson's  check, 
and  requested  that  a  cashier's  check  be  drawn  to  him- 
self in  exchange  for  it.  This  was  done.^^ 

(Here  again,  the  evidence  contained  a  minor  con- 
flict. Bennett  claimed  Atkinson  was  standing  with| 
him  when  the  cashier's  check  was  purchased ;  At- 
kinson said  he  knew  nothing  about  the  purchase' 
of  the  cashier's  check.)  ^'^ 


ispage  9,  et  seq. ;  testimony  of  William  R.  Atkinson. 

i^Pages  183-185;  testimony  of  William  S.  Bennett. 

ispage  184  et  seq. ;  testimony  of  William  S.  Bennett. 

lepage  10;  testimony  of  William  R.  Atkinson;  on  cross-examina- 
tion of  Atkinson  it  was  developed  that  he  had  sworn,  in  a  civil 
action  filed  in  San  Francisco  Superior  Court,  that  the  $8,000.00 
constituted  an  advance  payment  of  interest  and  had  asked  sub- 
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It  was  an  admitted  fact,  according  to  bank  officials, 
that  the  usage  of  a  check  drawn  to  the  order  of  the 
bank  itself  was  one  of  the  customary  methods  for 
purchasing  a  cashier's  check/"  Another  former  bank 
3mployee  testified  that  her  understanding  of  the  trans- 
iction  was  that  Atkinson  was  the  actual  purchaser  of 
;he  cashier's  check.^^ 

In  any  case,  Bennett's  possession  of  any  part  of 
;he  theoretical  funds  was  less  than  transitory.  While 
le  had  received  the  cashier's  check  for  $8,000.00  on 
Fanuary  23,  1964,  and  had  later  deposited  it  into  an 
iccoimt  of  his  own,  he  had,  on  January  22,  1964,  in 
mticipation  of  the  Atkinson  transaction,  executed 
Lud  delivered  his  own  check  for  $4,000.00  to  San 
j^rancisco  National  Bank  as  a  payment  to  the  bank 
,s  its  share  of  the  loan  fee."  And,  on  January  24, 
.964,  as  a  consequence  of  a  conversation  with  Mr.  Sil- 
^erthorne,  the  bank  president,  he  remitted  the  entire 
talance  of  the  fee,  that  is  to  say,  another  $4,000.00, 
0  San  Francisco  National  Bank,  also  bv  check,-" 
\''hile  Bennett's  explanation  of  the  latter  payment 
Qay  not  be  binding  upon  this  Court,  it  was  uncontra- 

;antial  damages  against  the  bank,  Federal  Deposit  Insurance 
Corporation,  Silverthome,  Bennett,  et  al. ;  see  the  appellant's 
Ixhibit  W  which  has  been  reproduced  for  the  scrutiny  of  this 
ourt. 

I'^Page  59  et  seq. ;  testimony  of  Nancy  Priola. 

i^Pages  86,  87,  90-93;  this  witness,  Virginia  Richards,  had  been 
a  Assistant  Vice-President  of  the  bank;  the  fonn  of  economic 
mctions  imposed  against  her  because  she  had  clung  to  an  opinion 
mtrary  to  the  Government's  position  is  sho^vn  through  pages 
[)9  et  seq. 

i^Pages  54-57 ;  testimony  of  Nancy  Priola. 

20Pages  119-124;  Silverthorne  admitted  his  receipt,  on  behalf 
E  the  bank,  of  the  two  $4,000.00  checks. 
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dieted;  he  said,  in  essence,  that  it  grew  out  of  a  dis- 
cussion between  Silverthorne  and  himself  as  to  his 
obligation  on  their  general  proration  of  loan  fees.  It 
was  similarly  uncontradicted  that  Bennett,  out  of  the 
same  transaction,  had,  by  check,  paid  an  additional 
sum  of  $1,000,00  to  Noel  Hooper,  the  loan  scout, 
as  a  finder's  fee.-^  Accordingly,  the  transaction  upon 
which  the  appellant  was  convicted  was  not  only  profit- 
less but  represented  an  actual  loss  of  $1,000.00. 

From  the  perspective  of  the  statute  (Section  2113 
(b),  Title  18,  United  States  Code)  there  was  no  evi- 
dence that  the  particular  money  had  ever  belonged  to 
the  bank  or  that  it  was  ever  in  the  bank's  ".  .  .  care, 
custody,  control,  management  or  possession  ..." 


ARGUMENT 

I 

SECTION  2113  (b)  OF  TITLE  18,  UNITED  STATES  CODE  IS 
ESSENTIALLY  A  REENACTMENT  OF  THE  RULE  DENOUNC- 
ING LARCENY  AT  COMMON  LAW  AND  DOES  NOT  HAVE 
APPLICATION  TO  THE  FACTS  OF  THIS  CASE. 

While  the  writer  has  had  the  benefit  of  the  consider- 
able research  devoted  to  the  applicable  scope  of  Sec- 
tion 2113  (b)  of  Title  18,  United  States  Code,  by 
respective  counsel  in  the  case  of  LeMasters  v.  United 
States  (No.  20376  upon  the  docket  of  this  Court  and 
presently  awaiting  decision)  ,^^  there  emerges  for  con-    . 


2iPages  187,  199-202.  The  Hooper  transaction  is  delineated  by 
the  prosecutor  on  page  202. 

22James  F.  Hewitt,  Esq.,  permitted  usage  of  his  entire  work 
product. 
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sideration  no  reported  decision  in  any  American  Court 
which  offers  a  warrant  for  the  enlargement  of  the 
statute's  sphere  of  influence  to  cases  even  remotely 
comparable  to  the  facts  at  bar.  In  LeMasters  as  well 
as  in  the  Fifth  Circuit's  decision  in  Thaggard  v. 
United  States  (1965)  354  Fed  2d  735,  counsel  were 
impelled  to  concede  that  the  activities  of  the  respective 
appellants  could  have  constituted  the  crime  of  obtain- 
ing money  or  property  by  false  pretenses.  In  the  Ben- 
nett case,  it  is  difficult  to  indulge  such  a  concession 
even  ex  arguendo. 

As  seen  from  the  briefs  of  coimsel  in  LeMasters, 
the  common  law  distinguished  three  separate  offenses : 

1.  Larceny,  a  trespassory  taking  against  the 
will  of  the  owner; 

2.  Obtaining  money  by  false  pretenses,  that  is 
to  say,  acquiring  both  title  and  possession  through 
false  representations ;  and 

3.  Larceny  by  trich,  in  which,  by  the  route  of 
false  representations,  possession  (although  not 
title)   is  acquired. 

The  categories  noted  above  are  cited  hj  both  text 
and  citations  in: 

47  Cal.  Jur.  2d  (1959),  Article  on  Theft,  Sec- 
tion 6 ; 
2    Wharton's    Criminal    Law    and    Procedure 
(1957  Ed.),  Section  509. 

The  record  before  this  Court  cannot,  of  course,  sup^ 
port,  an  inference  of  trespassory  taking  nor  will  there 
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be  seen  the  element  of  fraud  which  is  requisite  to  the 
perpetration  of  larceny  by  trick. 

More  importantly,  it  is  implausible,  out  of  our 
present  record,  to  draw  the  conclusion  that  the  San 
Francisco  National  Bank  was  ever  the  owner  of  the 
theoretical  money  involved  in  the  transaction.  Defi- 
nitely, the  money  was  never  possessed  hj  the  bank 
and  logic  should  not  permit  the  indulging  of  an  in- 
ference that  title  to  the  fimds  (out  of  some  implied 
secret  intention  on  the  part  of  Atkinson)  could  have 
ever  vested  in  the  bank. 

The  bare  fact  is  that  $58,000.00  was  in  the  posses- 
sion of  Atkinson  through  his  aocoimt  in  San  Francisco 
National  Bank  and  that  Atkinson  had  title  to  such 
fimds  until  he  actively  transferred  all,  or  a  part  of, 
them.  No  ingredient  of  passage  of  title  to  the  bank 
can  be  seen  in  the  admitted  facts  because  the  $8,000.00 
merely  passed  from  Atkinson  to  Beimett  who  had, 
beforehand,  made  an  advance  of  a  portion  of  the  same 
theoretical  funds  to  the  bank  itself.  Similarly,  the 
record  will  not  disclose  any  false  representations  made 
by  Bennett  in  the  exchanging  of  checks. 

(Query:  If  A  hands  B  $8,000.00  in  cash  asking 
him  to  deposit  the  same  in  A's  bank  and  B  then 
absconds  with  the  money,  it  would  seem  obvious, 
wouldn't  it,  that  B  has  stolen  from  A,  and  not 
from  the  bank?)  | 

Because  we  can  eliminate  at  once  any  notion  of 
trespassory  taking,  since  the  bank  teller  intended  to 
pass  both  title  and  possession,  a  further  look  at  the 
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record  would  seem  to  scout,  as  quickly,  the  possible 
notion  that  the  appellant  may  have  committed  the 
crime  of  obtaining  money  by  false  pretenses,  which  is 
essentially  "cheating",  an  entirely  different  crime  at 
common  law. 

As  will  be  reviewed,  infra,  the  intent  of  Congress, 
in  enacting  Section  2113  (b)  of  Title  18,  United  States 
Code,  was  a  specific  one  bearing  no  relation  to  the 
transaction  now  under  study  by  the  Court. 


Thaggard  v.  United  States,  supra,  was  cited  by 
Grovernment  coimsel  before  the  Court  below  as  con- 
trolling anent  our  proposals  concerning  the  limited 
scope  of  the  statute.  It  is  not. 

In  Thaggard,  the  dishonesty  of  the  defendant 
was  patent  and  his  conduct  indefensible.  By  mis- 
take, his  bank  had  credited  $43,000.00  l:)elonging 
to  another  depositor's  account  to  Thaggard ;  when 
Thaggard  received  this  information  through  the 
route  of  his  monthly  statement,  he  promptly 
visited  the  bank  and  ol)tained  confirmation  con- 
cernmg  the  erroneous  credit.  He  then  drew  a 
check  to  himself  for  $43,000.00  and  the  bank  teller, 
after  corrolDorating  the  apparent  balance  again, 
paid  Thaggard  the  $43,000.00.  As  would  have  been 
expected,  the  true  facts  were  discovered  in  about 
ten  minutes  and  an  alarm  was  sounded  for  the 
appellant   Thaggard   who   was   subsequently   in- 
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dieted,  as  Mr.  Chief  Justice  Tiittle  said,  ''under 
the  Federal  Bank  Robbery  Statute"  and  found 
guilty. 

While  (we  think)  tlie  Fifth  Circuit  of  this 
Coiu't,  because  of  the  amorality  of  the  appellant's 
position,  imported  highly  technical  distinctions 
to  the  meaning  of  the  dictiun  in  United  States  v. 
Rogers  (4th  Circuit,  1961)  289  Fed.2d  433,  its 
decision  affirming  the  conviction  of  Thaggard  was 
logically  based  upon  the  fact  that  the  trial  jury 
was  properly,  and  precisely,  instructed  upon  the 
literal  language  of  Section  2113  (b)  of  Title  18, 
as  follows: 

"In  tliis  type  of  larceny  prosecution,  by  the 
term,  'by  trespass'  as  I  have  used  it  and  as  the 
law  defines  it,  means  the  taking  of  the  property, 
money  here,  without  the  owner's  consent.  The 
intention  of  the  owner  not  to  part  with  title  to 
the  money  when  relinquishing  possession  of  it 
to  the  defendant  or  the  receiver,  Thaggard  in 
this  case,  is  the  essence  of  the  offense  of  larceny, 
insofar  as  this  prosecution  is  concerned.  Now 
the  correct  distinction  in  cases  of  this  kind 
seems  to  be,  under  the  law,  that  if  by  means  of 
any  trick  or  fraud  the  owner  of  the  property, 
the  bank,  the  Union  Bank  and  Trust  Company, 
is  induced  to  part  with  the  possession  only,  still 
meaning  to  retain  the  ownership,  the  taking  and 
removal  by  such  means,  where  the  required 
felonious  intent  is  present  and  where  the  other 
elements  are  present,  is,  under  the  law,  larceny. 
On  the  other  hand,  if  the  owner  intentionally, 
that  is,  the  Union  Bank  and  Trust  Company, 
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parts  not  only  with  the  possession  of  the  goods, 
the  money,  but  with  the  ownership  in  the  goods 
also,  the  offense  of  the  party  obtaining  the 
money  will  not  be  larceny  under  the  law  in  this 
case,  but,  if  anything,  the  crime  of  obtaining 
money  by  means  of  false  pretenses  aaid  subject 
to  prosecution  in  the  state  court." 

Thus,  the  trial  jury  in  Thaggard  had  before  it 
not  only  a  well-stated  distinction  between  hanh 
larceny  and  the  crime  of  obtaining  money  by  false 
pretenses  but  it  was  given  a  philosophical  basis, 
strained  but  existent,  for  finding  that  the  bank, 
in  delivering  $43,000.00  to  Thaggard  as  a  result 
of  his  fraud,  still  meant  to  retain  the  owniership 
of  the  money. 

Accordingly,  the  Thaggard  decision,  whether  or  not 
notivated  by  the  Court's  imderstandable  reluctance  to 
)ermit  the  appellant  to  obtain  any  benefit  from  his 
►wn  wrongful  conduct,  is  by  no  means  a  mandate  for 
extending  the  application  of  Section  2113  (b)  of  Title 
.8  to  the  facts  in  Bennett.  As  suggested  earlier,  this 
s  not  a  matter  in  which  the  appellant  makes  the 
expedient  outcry  of  being  charged  imder  the  wrong 
;tatute. 

The  dictum  in  Rogers,  as  mentioned  above,  was  a 
;lear  statement  of  principle.  There,  the  Fourth  Circuit 
)f  this  Couii:  flatly  said : 

''.  .  .  We  accept  the  defendant's  premise  that 
paragraph  (b)  of  the  Bank  Ro})]>eiy  Act  reaches 
only  the  offense  of  larceny  as  that  crime  has  been 
defined  by  the  common  law  .  .  ," 
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Of  clear  persuasion  is  the  lan^age  of  United  States 
V.  Mmigiis  (1940)  33  Fed.  Siipp.  596  (N.D.  Ind.) 
where  the  defendant  had  been  indicted  under  Section 
588  (b)  of  Title  12,  United  States  Code,  the  historical 
predecessor  of  the  statute  involved  here.  This  was 
said : 

''It  may  be  argued  that  it  makes  very  little  dif- 
ference whether  defendant  is  guilty  of  larceny  or 
of  obtaining  money  under  false  pretense,  but 
Congress  has  limited  liability  imder  this  criminal 
statute  to  whoever  takes  and  carries  away  with  ; 
intent  to  steal  or  purloin  any  property  of  an  in- 
sured bank.  If  Congress  had  intended  to  cover 
the  present  crime  it  could  easily  have  added  to 
this  statute  the  following  words:  'Or  whoever 
obtains  money  or  anything  of  value  by  false  repre- 
sentations or  falsely  representing  that  a  tendered 
check  is  good,  shall  be  guilty.'  This  Congress  evi- 
dently did  not  intend,  or  it  would  have  so  pro- 
vided, and,  as  criminal  statutes  must  be  strictly 
construed,  I  am  convinced  that  the  ciime  of 
larceny  by  trick  has  not  been  proved." 

And  in  United  States  v.  Patton  (3rd  Circuit,  1941) 

120  Fed.2d  73,  the  Court  held  that  the  common  law 

definition  of  larceny  demanded  that  there  be  a  tres- 

passory  taking  and  carrying  away  which  will  not  exist 

where  both  title  and  possession  to  money  is  ol)tained 

by  fraud.  This  was  said  (page  75)  :  ) 

"...  nowhere  in  the  statute  is  the  word  'larceny' 

defined.  It  is,  however,  well  settled  that  when  a 

Federal  statute  uses  a  teiTn  known  to  the  common 

law  to  designate  a  common  law  offense  and  does 

not  define  that  term,  the  courts  called  upon  to 
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construe  it  should  apply  the  common  law  meaning 


•     • 


II 

DONGRESS  DID  NOT  INTEND,  BY  ENACTING  SECTION  2113  (b) 
OF  TITLE  18,  UNITED  STATES  CODE,  TO  PRESENT  A  NA- 
TIONAL COUNTERPART  OF  THE  BREADTH  OF  ACTIVITY 
SPECIFICALLY  DENOUNCED  BY  LAWS  SUCH  AS  SEC- 
TION 484  OF  THE  CALIFORNIA  PENAL  CODE. 

The  legislative  intent  which  imderlay  the  passage 
Df  the  law  in  question  is  well  documented  by  public 
reports.  Basically,  it  was  legislation  introduced  in 
L934  as  part  of  a  plan  to  curb  gangster  activities  in 
the  United  States.  Pointedly,  it  followed  an  outbreak 
Df  bank  holdups  which,  theretofore,  had  not  been  ac- 
3orded  pertinent  and  adequate  strictures. 

See: 

Congressional  Record,  S.  2841,  73rd  Congress, 
2d  Session,  78  Cong.  Rec.  2946-7  (1934). 

As  it  passed  the  Senate  on  March  29,  1934,  the  bill 
fead  as  follows: 

Be  it  enacted  etc.,  That  as  used  in  this  act  the 
term  ''bank"  included  any  member  bank  of  the 
Federal  Reserve  System,  and  any  bank,  banking 
association,  tnist  company,  savings  bank,  or  other 
banking  institution  organized  or  operating  imder 
the  laws  of  the  United  States. 

Section  2.  Whoever,  not  being  entitled  to  the 
possession  of  property  or  money  or  any  other 
thing  of  value  belonging  to,  or  in  the  care,  cus- 
tody, control,  management  or  possession  of,  any 
bank,  takes  and  carries  away,  or  attempts  to  take 


20 


and  carry  away,  such  property  or  money  or  an 
(sic)  other  thing  of  vahie  from  any  place  (1) 
without  the  consent  of  such  bank,  or  (2)  with  the 
consent  of  such  bank  obtained  by  the  offender  by 
any  trick,  artifice,  fraud  or  false  or  fraudulent 
representation,  with  intent  to  convert  such  prop- 
erty or  money  or  any  other  thing  of  value  to  his 
use  or  to  the  use  of  any  individual,  association, 
partnership,  or  corporation,  other  than  such  bank, 
shall  be  *  *  *. 

Section  3.  Whoever  breaks  into,  or  attempts  to 
break  into,  any  building  or  part  thereof  used  as 
a  place  of  business  by  any  bank,  with  intent  to 
commit  in  such  building  or  part  thereof  so  used 
any  offense  defined  iDy  this  act  or  any  felony  imder 
any  law  of  the  United  States  or  under  any  law 
of  the  State,  District,  Territory,  or  possession 
where  such  building  is  located,  shall  be  *  *  *. 

Section  4.  (a)  Whoever,  by  force  and  violence, 
or  by  putting  in  fear,  feloniously  takes,  or  feloni- 
ously attempts  to  take,  from  the  person  or  pres- 
ence of  another  any  property  or  money  or  any 
other  thing  of  value  belonging  to,  or  in  the  care, 
custody,  control,  management,  or  possession  of, 
any  bank  shall  be  *  *  *. 

(b)  Whoever,  in  committing,  or  in  attempting 
to  commit,  any  offense  defined  in  subsection  (a) 
of  this  section,  assaults  any  person,  or  puts  in 
jeopardy  the  life  of  any  person  by  the  use  of  a 
dangerous  weapon,  shall  be  *  *  *. 

Section  5.  Whoever,  in  committing  any  offense 
defined  in  §§  1,  2  or  3  of  this  act,  or  in  avoiding 
or  attempting  to  avoid  apprehension  for  the  com- 
mission of  such  offense,  or  in  freeing  himself  or 
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attempting  to  free  himself  from  arrest  or  con- 
finement for  such  offense,  kills  any  person,  or 
forces  any  person  to  accompany  him  without  the 
consent  of  such  person,  shall  be  *  *  *. 

Section  6.    Jurisdiction  over  any  offense  defined 
by  this  act  shall  not  be  reserved  exclusively  to  the 
courts  of  the  United  States. 
78  Congressional  Record,  5738  (1934). 

When  the  bill  reached  the  House  of  Representatives, 
t  was  finally  passed  in  an  amended  form.  As  this 
^ourt  has  already  seen,  aD.  of  Sections  2  and  3  were 
liminated,  Section  4  became  Section  2,  5  ]>ecame  3 
nd  6  became  4;  (a  phrase  not  impoi'tant  to  our  argu- 
Qent  was  added  to  the  revised  Section  3).  The  bill 
hen  went  into  conference,  a  recommendation  that  the 
Senate  agTee  to  the  House  draft  was  adopted  and  the 
ill  became  law  on  May  18,  1934.  Significantly,  it  was 
ntitled  Bank  Roljhery  Act  of  1934. 
Ch.  304,  48  Stat.  783. 

The  progress  of  the  enactment  from  committee 
Lraft  to  actual  legislation  tells  a  vivid  story.  Where 
he  original  Senate  draft  made  specific  inclusion  of 
he  common  law  crime  of  ohfaining  money  by  false 
wetenses,  this  specific  element  was  eliminated  after 
inal  debate  by  means  which  clearly  do  not  carry  the 
nference  of  inadvertence.  Language  which  would 
lave  created  an  omnibus  crime  was  stricken,  not 
tierely  omitted. 

How  then  may  a  reviewer  hold  that  the  present 
statute  applies  to  the  deleted  subject  matters  by  hint 
)r  implication'? 
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When  the  law  was  finally  passed,  Congress  had 
actually  retained  only  those  acts  tantamoimt  to  taking; 
by  force  and  violence. 

Our  reference  to  Mangus,  supra,  recalls  the  pre- 
vious existence  of  Section  588  ()>)  of  Title  12,  United 
States  Code.  The  significance,  both  historically  and 
from  the  pure  perspective  of  legislative  intent,  of 
those  portions  of  the  Senate  draft  set  forth  above  is 
illmninated  by  what  happened,  thereafter.  In  1937, 
Congress  passed  a  law^  which  effected  the  inclusion  of 
burglary  and  larceny  within  the  scope  of  Section 
588  (b)  of  Title  12,  United  States  Code  and  again  all 
mentioyi  of  the  crime  of  ohtaining  money  hy  false 
pretenses  was  omitted. 

See: 

Cong.  Rec.  H.R.  5900,  75  Cong.,  1st  Sess.,  81 

Cong.  Rec.  2731  (1937)  ; 
Ch.  747,  50  Stat.  749. 

A  further  refinement  of  the  foregoing,  particularly 
as  it  involves  the  contrasts  between  Section  2113  (b) 
of  Title  18  and  the  revised  Section  588  (b)  of  Title  12 
is  that  Congress,  in  eliminating  from  the  latter  statute 
any  mention  of  consent  of  the  owner,  followed  com- 
pletely our  interpretation  of  the  meanings  which 
should  be  attached  to  the  evolution  of  Section  2113  (b) 
of  Title  18  into  its  present  form — viz.,  since  false  pre- 
tense was  originally  to  be  included  in  the  law  under 
Senate  draft  of  the  1934  proposed  legislation,  the 
word  consent  was  specifically  employed  because  the 
lawmakers  were  then  offering  a  distinction  between 
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the  two  crimes  of  larceny,  on  the  one  hand,  and  ob- 
taining money  by  false  pretenses  on  the  other. 

So  we  say,  again,  that  such  an  element  camiot  be 
seen  by  implication  in  the  present  form  of  Section 
2113  (b)  of  Title  18. 

See: 

Perkins,    Criminal   Law    (57    Ed.)    page   249, 
et  seq. 

We  also  attach  considerable  strength  to  the  lan- 
guage of  Mr.  Justice  Douglas  in  Jerome  v.  United 
States  (1943)  318  U.S.  101  in  which  our  thinking 
finds  endorsement  out  of  the  following: 

''It  is  difficult  to  conclude  in  the  face  of  this  his- 
tory that  Congress,  having  rejected  in  1934  an 
express  provision  making  state  felonies  federal 
offenses,  reversed  itself  in  1937  and  through  the 
phrase  'any  felony  or  larceny'  adopted  the  penal 
provisions  of  forty-eight  states  with  respect  to 
acts  committed  in  national  or  insured  banks.  It  is 
likewise  difficult  to  believe  that  Congress  through 
the  same  clause  adopted  by  indirection  in  1937 
much  of  the  fraud  pro^dsion  which  it  rejected  in 
1934. 

"But  there  is  not  the  slightest  indication  that  the 
interstate  activities  of  gangsters  against  national 
and  insured  banks  had  broken  down  or  rendered 
ineffective  enforcement  of  state  laws  governing 
all  sorts  of  felonies.  On  the  contrary,  the  bill 
introduced  in  1937  was  much  more  selective  and 
revealed  no  purpose  to  make  a  comprehensive 
classification  of  all  crimes  against  the  banks. 
Moreover,  the  run  of  state  felonies — forgery, 
rape,  adultery,  aj)ul  the  like — would  seem  to  have 
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little  or  no  relevancy  to  the  need  for  protection  of 
hanks  against  the  wholesale  activities  of  the 
gangsters  of  that  day."  (Emphasis  supplied.) 

It  seems  redmidant  to  conclude  that,  imder  the 
admitted  ciremnstances  by  which  Section  2113  (b)  of 
Title  18  became  law,  Congress,  had  it  so  intended, 
could  have  included  omnibus  crimes  such  as  those 
embodied  within  the  scope  of  Section  484  of  the  Cali- 
fornia Penal  Code.  The  fact  is  that  language  which 
would  have  extended  the  force  of  the  proposed  statute 
was  considered  and  rejected.  The  silence  of  Congi'ess, 
in  this  instance,  camiot  be  construed  as  productive  of 
any  implied  intent  beyond  the  literal  language  of  the 
law  and  it  may  also  be  pertinently  said  that  if  a 
logical  "loophole"  existed  in  the  statute,  Congress 
could  have  enlarged  the  bank  robbery  statute  when 
the  entire  criminal  code  was  revised  in  1948  (such 
an  expansion  was  specifically  enacted  where  legislative 
needs  were  pointed  out  to  Congress  in  instances  such 
as  interstate  transportation  of  stolen  vehicles  and  of 
stolen  property  generally) . 

United  States  v.  Tnrley  (1957)  356  U.S.  407; 
Smith  V.  United  States  (9th  Circuit  1956)  233 

Fed.2d  744; 
Bergman  v.  United  States  (6tli  Circuit  1958) 

253  Fed.2d  933 ; 
Ctimmings  v.  United  States  (10th  Circuit  1961) 

289  Fed.2d  903. 

In  finality:  A  review  of  the  legislative  intent  dem- 
onstrates that  the  crime  of  obtaining  monejr  by  false 
pretenses  was  not  included  in  Section  2113    (b)   of 
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ritle  18.  Even  if  it  were,  the  facts  in  Bennett  con- 
stitute neither  bank  larceny  nor  false  pretenses. 


Ill 

ITOEPENDENTLY  OF  THE  PURPORTED  APPLICATION  OF  SEC- 
TION 2113  (b)  OF  TITLE  18,  TKERE  WAS  NO  SUBSTANTIAL 
EVIDENCE  TO  SUPPORT  ANY  CHARGE  OF  WRONGDOING 
AGAINST   THE   PRESENT   APPELLANT. 

It  has  been  reiterated  that  Bennett  does  not  merely 
;laim  that  he  was  indicted  under  the  wrong  statute; 
lis  position  has  always  been  that  the  activities  speci- 
ied  hy  the  evidence  relating  to  the  solitary  coimt  on 
vhich  he  was  convicted  were  not  violations  of  any  laiv 
it  all. 

At  the  close  of  the  prosecution's  case,  mindful  of 
he  rule  allowing  the  Government  every  favorable 
nference  at  such  juncture, 

Byrnes  v.  United  States,  327  Fed.2d  825, 
I  motion  under  Rule  29  of  the  Federal  Rules  of 
Criminal  Procedure  was  made  on  his  behalf.  At  this 
;ime,  although  Bennett's  two  $4,000.00  checks,  each 
irawn  to  the  order  of  San  Francisco  National  Bank, 
lad  been  marked  for  identification  (his  Exhibits  A  A 
[g]  and  AA  [h]),  the  prosecutor  had  been  able  to 
jeep  the  instruments  out  of  evidence  proper,  even 
:hough  their  authenticity,  fact  of  payment,  etc.,  had 
Deen  estal:)lished  by  prosecution  witnesses,  on  the  gen- 
ital gromid  that  they  "could  have  been  payments  for 
any  one  of  the  projects  or  obligations  of  Mr.  Bennett 
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on  any  number  of  things  that  he  owed  money  to  the 
bank  for".^^ 

However,  this  exchange  took  place  during  the  testi- 
mony of  Alan  R.  Miller,  a  Govennnent  witness  who 
was  a  bank  examiner  for  Federal  Deposit  Insurance 
Corporation  and  who  sat  at  the  Government  counsel 
table  diu'ing  the  entire  trial  in  order  to  render  assis- 
tance out  of  his  knowledge  of  dociunents  and  trans- 
actions. Since  Miller  had  reviewed  all  bank  records 
regarding  Bennett,  including  Bennett's  Loan  Ledger, 
which  at  that  time  had  been  received  in  evidence, 
along  with  the  entire  transcript  of  his  bank  accoimt, 
he  was  in  a  peculiarly  good  position  to  certify  that 
the  two  $4,000.00  checks  were  received  by  the  bank  for 
purposes  other  than  ''loan  payments".  As  seen,  while 
it  was  developed  through  Miller  that  the  two  checks 
were  deposited  and  paid  on  the  same  date  as  the 
$8,000.00  cashier's  check,  an  interruption  by  the 
prosecutor  by  way  of  objection,  but  apparently  not 
culminating  in  any  ruling  by  the  Court,  prevented  the 
completion  of  the  record  at  this  point.^*  It  was  not 
until  the  presentation  of  defense  testimony  that  the 
two  checks  were  actually  admitted  to  the  record  and 
displayed  to  the  jury.-^  Bennett's  testimony  as  to  the 
purpose  and  usage  of  the  tw^o  $4,000.00  checks  was  not 
contradicted. 


23Pages  76-81;  testimony  of  Alan  R.  Miller,  bank  examiner, 
Federal  Deposit  Insurance  Corporation. 

24Mr.  Brosnahan's  objection  and  later  interruption  appears  on 
page  79. 

25Silverthome  admitted  receipt  of  both  cheeks  (see  pases  119- 
124)  but  the  second  $4,000.00  check  (Bennett's  Exhibit  AA  [h]) 
was  not  admitted  until  the  testimony  of  Bennett  himself  was  taken. 
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The  whole  gambit  of  activity,  then,  under  the  ac- 
cusation embodied  in  Count  Two  of  the  Indictment, 
was  as  follows: 

1.  Bemiett  accepted  secondary  security  for  a 
borrower  at  San  Francisco  National  Bank,  one 
William  R.  Atkinson,  and  agreed  to  guaranty 
Atkinson's  loan  of  $58,000.00. 

2.  The  loan  of  $58,000.00  was  actually  granted 
Atkinson  and  this  sum  was  placed  in  his  account 
after  banking  hours  on  January  22,  1964,  and  was 
thus  credited  to  him  as  of  the  following  day, 
January  23rd  (which  probably  explains  the  rea- 
son for  one  of  Bemiett's  $4,000.00  checks  to  San 
Francisco  National  Bank  bearing  date  of 
January  22). 

3.  Atkinson  drew  his  own  check  for  ''points" 
to  the  order  of  San  Francisco  National  Bank  and 
handed  the  same  to  Bennett. 

4.  The  entire  custom  and  method  of  operation 
on  the  loan-guaranty  transactions  was  that  Ben- 
nett would  deposit  the  borrower's  check  for  the 
fee,  or  points,  and  then  make  remittance  to  San 
Francisco  National  Bank  by  his  own  check.-" 

5.  The  $8,000.00  Atkinson  check  was  converted 
into  a  cashier's  check  to  Bennett's  order. 


26Bennett  had  sound  practical  reasons  for  insisting  that  the 
checks  for  points  be  surrendered  to  him  first  so  that  he  could 
then  make  remittance  to  the  bank.  More  than  once  he  had  been 
by-passed  when  the  converse  happened ;  there  were  other  instances 
where  borrowers,  having  been  granted  loans  through  the  inter- 
position of  Bennett  as  a  guarantor,  returned  and  dealt  with  the 
bank  themselves,  in  his  absence  (Pages  173-175,  et  seq.). 
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6.  Bennett  drew  against  the  same  check  two 
$4,000.00  checks  of  his  own,  each  to  San  Fran- 
cisco National  Bank. 

7.  Bennett  i^aid  the  loan  scout,  Noel  Hooper, 
$1,000.00  as  a  finder's  fee  and  hence  lost  that 
amount  out  of  the  whole  transaction. 

It  should  be  noted,  also,  that  the  loan  to  Atkinson 
was  not  spurious.  Atkinson  paid  this  loan;-^  his  later 
loans  from  San  Francisco  National  Bank,  involved  as 
we  have  seen  in  civil  litigation,  are  not  the  concern  of 
this  record. 

Can  any  significance,  invidious  or  not,  be  drawn 
from  the  small  area  in  which  there  appears  to  be  a 
conflict  in  the  testimony,  namely,  the  manner  of  the 
procurement  of  the  cashier's  check? 

First  of  all,  the  check  bore  no  endorsement,  a  mat- 
ter which  scarcely  bears  the  implication  of  the 
unusual  since  the  testimony  of  Melville  D.  Bennett, 
the  liquidator  for  Federal  Deposit  Insurance  Corpora- 
tion, was  to  the  effect  that  a  number  of  substantial 
checks  drawn  by  the  appellant  had  been  used  to  pur- 
chase cashier's  checks  at  San  Francisco  National 
Bank  without  any  endorsement  or  other  marking 
appearing  on  the  back  side  of  the  check  to  show  its 
usage  or  ultimate  fate.-®  . 


27gee  Government's  Exhibit.  2(a),  "Loan  Liability  Ledjarer  ofj 
William  R.  and  Ruth  L.  Atkinson",  which  has  been  reproduced: 
for  the  scrutiny  of  this  Court. 

28Melville  D.  Bennett's  testimony  on  this  point  appears  withini 
pages  131-139.  ; 
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The  Government  was  able  to  produce  the  yoimg 
teller,  Margaret  Wu,  who  had  handled  the  cashier's 
check  transaction.  Miss  Wu  had  no  memoiy  whatso- 
ever of  the  event  except  that,  from  the  papers 
shown  her,  she  possessed  an  opinion  as  to  who  the 
legal  ' 'purchaser"  was.^^  While  it  is  true  that  Miss 
Wu  contradicted  her  more  experienced  superior, 
Virginia  Richards,  an  Assistant  Vice-President  at  San 
Francisco  National  Bank,  who  had  testified  that 
Atkinson,  not  the  appellant,  was  the  purchaser.  Miss 
Wu  made  it  clear  that  there  could  have  been  no  im- 
propriety connected  with  the  event  when  she  testified 
:o  this  effect: 

' '  Q.  You  don't  remember  who  brought  you  that 
cheek,  do  you? 

A.     No,  I  don't  remember. 

Q,  Miss  Wu,  in  the  course  of  your  work  at 
San  Francisco  National  Bank,  if  someone  brought 
you  a  check  drawn  to  the  bank,  not  his  own  check, 
but  the  check  of  somebody  else,  and  asked  to  buy 
a  cashier's  check  with  it,  drawn  to  himself,  you 
would  require  an  endorsement  of  the  check, 
wouldn't  you? 

A.  I  require  endorsement  or  I  would  get  okay 
from  my  superior."^" 

In  other  words,  it  would  seem  to  be  clear  that,  since 
A^tkinson's  check  was  not  endorsed,  the  young  lady 


29Margaret  Wu's  testimony  on  these  points  appears  between 
jages  204  and  212.  Her  testimony  at  page  218  discloses  that  she 
■emembered  nothing  about  the  matter  except  the  recognition  of 
ler  own  handwriting.  She  did  not  remember  who  had  brought  her 
ie  check. 

30Page  218. 
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who  procured  the  issuance  of  the  cashier's  check,  being 
unacquainted  with  Bennett,  would  have  complied  with 
all  rules  and  procedures  adof)ted  by  the  bank.  She 
added : 

^'Q.     So  far  as  you  approved  it  and  passed  it 
on,  everything  you  did  was  proper,  wasn't  it? 

A.    As  I  was  told,  this  was  the  way  I  was  sup- 
posed to  do."^^ 

Recognizing  that  this  Court  cannot  resolve  conflicts 
between  the  statements  of  witnesses,  it  is  nevertheless 
not  inapropos  to  comment  that  Atkinson's  own  moti- 
vation for  swearing  that  he  was  not  the  purchaser  of 
the  cashier's  check  in  question  was  developed  for  the 
record  during  the  prosecution's  case  when  it  was 
shown  that  he  had  filed  Action  No.  554,998  in  San 
Francisco  Superior  Court  against  the  bank,  the  Fed- 
eral Deposit  Insurance  Corporation,  Silverthome  and 
Bennett,  claiming  that  the  $8,000.00  was  an  advance 
payment  of  interest  and  that  he  was  accordingly  en-  | 
titled  to  recover  himdreds  of  thousands  of  dollars  in 
damages.^^ 

Finally,  in  all  of  the  loan-guaranty  transactions  i 
recalled  by  the  many  coimts  of  the  original  Indict- 
ment, it  had  been  the  thrust  of  the  prosecution's  case 
that  Bennett,  who  had  complete  records  on  his  deal- 
ings both  with  the  bank  and  the  borrowers,  and  who 
made  eveiy  fee  payment  to  the  bank  by  check,  never- 
theless should  have  knoT\Ti  that  the  person  in  active 


siPage  220. 

32See  Bennett's  Exhibit  W,  referred  to,  snpra. 
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control  of  the  bank,  its  president,  to  whom  he  usually 
delivered  such  checks,  had  sometimes  diverted  funds 
thus  obtained  from  regular  banking  purposes.  Ben- 
nett's acquittal  upon  such  coimts  is  persuasive  of  his 
utter  lack  of  such  giiilty  knowledge  and  should  re- 
move him  from  any  possible  criticism  on  the  present 
transaction  arising  out  of  his  delivery  of  the  two 
$4,000.00  checks.^-^ 

As  Nancy  Priola,  a  Grovernment  witness,  so  clearly 
testified,  the  only  method  for  paying  any  obligation, 
whatever  its  nature,  to  San  Francisco  National  Bank, 
was  by  drawing  a  check  to  the  order  of  the  bank  itself 
in  the  bank's  legal  name.^* 

There  was  also  no  evidence  out  of  which,  in  con- 
fortnity  with  the  la/tiguage  of  €oimt  Two,  a  jury 
could  have  concluded  tlmt  the  specific  $8,000.00  ''l)e- 
longed  to  the  hank." 

One  therefore  respectfully  proposes  that  the  ele- 
ment of  criminal  intent  on  the  appellant's  part  does 
not  exist  upon  the  record  of  the  Count  Two  transac- 
tion, that  his  original  motion  mider  Rule  29  for  a 
judgment  of  acquittal  should  have  been  granted,  and 
that,  from  the  whole  of  the  record,  there  is  no  prima 
facie  proof  of  the  commission  by  him  of  any  crime. 


33See  Clerk's  Transcript,  Verdicts. 
34Page  60. 
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IV 

THE  COURT  ERRED,  TO  THE  PREJXJDICE  OF  THE  PRESENT 
APPELLANT,  IN  REFUSING  TO  READ  TO  THE  TRIAL  JURY 
PROPOSED  INSTRUCTIONS  9  AND  9(a),  TO  WHICH  REFUSAL 
EXCEPTIONS  WERE  TAKEN.^'. 

For  convenience,  the  proposed  instructions  of  the 
appellant,  as  designated  above,  are  repeated : 

Instruction  No.  9 

*'Re:  Indictment,  Counts  2,  3,  First  Atkinson 
Loan 
"In  Count  2  of  the  Indictment,  the  defendant 
Bennett  is  charged  with  unlawfully  cashing  a 
check  for  $8,000.00,  given  him  by  the  borrower, 
Atkinson,  as  a  ])ayment  for  fee,  or  points,  and 
with  obtaining  in  exchange  therefor,  a  Cashier's 
Check  in  the  sum  of  $8,000.00. 

''Of  course,  if  this  transaction  were  not  unlaw- 
ful, you  will  find  the  defendant  Bennett  not 
guilty.  In  determining  whetlier  the  obtaining  of 
the  Cashier's  Check,  mider  such  circumstances, 
was  indeed  unlawful,  you  are  entitled  to  consider 
all  of  the  evidence  relating  to  methods  prevalent 
at  the  San  Francisco  National  Bank  at  or  about 
the  time  in  question  for  the  purchasing  of 
Cashier's  Checks. 


35We  had  included  in  our  Specifications  of  Error,  supra,  a  fur- 
ther point  which  had  been  advanced  below,  namely,  the  refusal 
of  the  trial  court  to  grant  this  appellant's  motion  for  a  separate  ' 
trial  than  that  involving  his  co-defendant.    The  court  would  have 
had  discretion  to  grant  this  motion  pursuant  to  Rule  14  but  there 
is  no  reported  decision  offering  comfort  upon  the  notion  that  the  ' 
denial  could  constitute  an  abuse  of  discretion  (see  Clerk's  Tran- , 
script,  57-59,  250-253).    While  we  think  the  appellant  could  not 
have  been  convicted  upon  the  instant  count  had  he  stood  trial 
alone,  the  truth  of  the  assertion  cannot  be  demonstrated.    Judge '. 
Powell's  eft'oi-ts  to  provide  a  fair  trial  were  outstanding.  ■ 
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''You  are  also  entitled  to  view  all  circumstances 
connected  with  this  transaction  including  the  fact, 
if  it  be  a  fact,  that  the  defendant  Bennett  repaid 
the  identical  suni  of  $8,000.00  to  the  San  Fran- 
cisco National  Bank  as  a  part  of  the  same  fee  or 
points. 

''In  any  event,  proof  of  the  unlawfulness  of 
this  transaction  must  be  demonstrated  to  a  moral 
certainty  and  beyond  a  reasonable  doubt  before 
you  can  find  the  defendant  Bennett  guilty 
thereof." 

Instruction  No.  9(a) 

"Re:  Indictment,  Counts  2,  3,  First  Atkinson 
Loan 
"If  the  jury  finds  that  the  Cashier's  Check  for 
$8,000.00  was  in  fact  purchased  by  Atkinson  at 
the  request  or  suggestion  of  Bennett,  then  Ben- 
nett must  be  foimd  not  guilty  of  the  charges  con- 
tained in  Count  2." 

Instruction  9  was  a  logical  direction  to  the  juiy  in 
new  of  the  considerable  testimony  adduced  by  both 
sides  as  to  the  custom  in  San  Francisco  National 
Bank  upon  the  issuance  of  cashier's  checks,  the  admis- 
sion that  such  checks  could  ordinarily  be  purchased 
without  the  requirement  of  any  endorsement  on  the 
back  of  the  purchasing  check,  and  the  fact  that  the 
sole  issue  in  conflict  was  whether  Atkinson  or  Bennett 
became  the  legal  purchaser  of  the  $8,000.00  cashier's 
check. 

Instruction  9(a)  pointedly  permitted  the  jury  to 
make  a  finding  determinative  of  the  case,  upon  the 
factual  issue  last  above  noted. 
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In  the  light  of  these  criticisms,  it  must  be  urged 
that  the  Court's  instruction  25,  which  merely  informed 
the  jury  that: 

'  ^  .  .  The  money  must  have  belonged  to  the  bank" 

and  that 

"...  The  defendant  took  and  carried  away  the 
money  with  intent  to  steal  and  purloin." 

and  which  constituted  the  only  instruction  relative  to 
the  count  was  woefully  insufficient  and  does  not  bear 
comparison  with  the  trial  Coui't's  instruction  in  Thag- 
gard,  supra,  which  was  accepted  as  a  focal  point  for 
affirming  that  judgment  on  appeal. 


\ 
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CONCLUSION 

Apparent  factual  issues  existed  as  to  the  Indict- 
ment's numerous  counts  upon  which  the  present 
appellant  was  foimd  not  to  he  guilty.  In  the  matter  at 
hand,  happily,  there  can  be  found  no  substantial 
factual  issue  upon  which  the  jury's  conviction  could 
validly  have  been  predicated.  Moreover,  the  record  of 
events  concerning  the  current  accusation  and  the 
defense  offered  to  it  bears  no  relationship  to  the 
theoretical  crime  denounced  by  Section  2113  (b)  of 
Title  18,  United  States  Code. 

It  is  respectfully  submitted  that  the  judgment  con- 
victing the  appellant  ought  to  be  reversed. 

Dated,  San  Francisco,  California, 
December  12,  1966. 

James  Martin  MacInnis, 
John  Mark  Chargin, 
By  James  Martin  MacInnis, 
Attorneys  for  Appellant. 


Certificate  of  Counsel 

I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, and  that,  in  my  opinion,  the  foregoing  brief  is 
in  full  compliance  with  those  rules. 

James  Martin  MacInnis, 
Attorney  for  Appellcmt. 
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JURISDICTIONAL  STATEMENT  OF  FACTS 

This  case  was  commenced  by  the  return  of  an  Indiament 
on  July  29,  1965  by  the  Federal  Grand  Jury  sitting  at  Phoenix, 
Arizona  (Transcript  of  the  Record,  volume  one,  item  nine- 
teen. Hereinafter  volume  one  of  the  Transcript  of  the  Record 
will  be  referred  to  as  "RC,"  the  Transcript  of  the  testimony 
at  the  three  hearings  will  be  referred  to  as  follows:  the  tran- 
script of  the  hearing  on  the  Motion  to  Suppress  as  M-TR,  the 
number  following  will  refer  to  the  page  number,  and  the 


number  following  "L"  will  refer  to  the  line  number.  The 
transcript  of  the  November  8,  1965  proceeding  will  be 
referred  to  as  11-8-65  TR,  the  number  following  will  refer  to 
the  page  number,  etc.  The  transcript  of  the  hearing  on  No- 
vember 9,  1965  will  be  referred  to  as  11-9-65  TR,  the  num- 
ber following  will  refer  to  the  page  number,  etc.  The  transcript 
of  the  trial  will  be  referred  to  as  TR,  the  number  following 
will  refer  to  the  page  number,  etc. ) 

The  Indictment  charged  the  Appellant  Antonio  Tapia- 
Corona  (the  appellant  will  be  referred  to  hereafter  as  "Cor- 
ona") and  two  others,  Rodolfo  Lopez-Gonzales  and  Jesus 
Reyes-Carranza  with  unlawfully,  wilfully  and  knowingly,  and 
with  intent  to  defraud  the  U.  S.  of  A.,  smuggling  and  clan- 
destinely introducing  into  the  United  States  of  America  at 
Nogales,  State  and  Distria  of  Arizona  approximately  one  hun- 
dred (100)  pounds  of  bulk  marijuana,  which  should  have 
been  invoiced,  all  in  violation  of  21  U.S.C.  176a  (RC  Item  2). 

On  September  13,  1965  (there  was  no  judge  available 
at  Tucson,  Arizona  during  the  month  of  August,  1965)  Cor- 
ona was  to  have  been  arraigned,  and  Corona  asked  for  a  con- 
tinuance to  obtain  counsel  (RC  Item  19).  On  September 
27,  1965,  Corona  was  present  with  his  counsel  George  M. 
Sheets  and  pleaded  not  guilty;  Corona's  counsel  asked  for 
twenty  days  to  file  motions  directed  to  the  Indictment  and 
it  was  granted  (RC  Item  19). 

On  September  29,  1965  the  Court  set  the  case  for  trial 
on  November  9,  1965   (RC  Item  19). 

On  October  11,  1965,  Corona  by  counsel  filed  a  Motion 
for  a  Bill  of  Particulars  as  to  the  exaa  time  and  place  at 
which  the  alleged  crime  was  committed,  the  name  and  address 
of  each  and  every  person  present  at  the  time  of  the  commission 
of  the  alleged  offense,  the  facts  and  circumstances  which  the 


Govemmenr  will  attempt  to  prove  as  parts  of  the  alleged 
crime  (RC  Item  3).  Mr.  Sheets,  attorney  for  Corona  filed 
an  Affidavit  in  support  of  the  Motion  alleging  he  and  his 
client  were  without  sufficient  facts  to  prepare  his  defense, 
prevent  surprise  or  make  claim  for  double  jeopardy  (RC 
Item  4). 

On  October  13,  1965,  the  Government  filed  a  Mem- 
orandum in  Opposition  (RC  Item  5).  On  October  18,  1965 
a  hearing  was  had  and  the  motion  was  denied  (RC  Item  19). 

On  November  1,  1965  Corona  by  his  counsel  filed  a 
Motion  to  Suppress  and  to  disclose  identit}'  of  informers,  on 
the  grounds  as  stated  by  counsel  that  Corona  "was  not  know- 
ingly involved  in  any  negotiations  of  any  nature  for  the 
importation  of  marijuana  or  its  sale.  For  the  purpose  of 
setting  up  the  defense  of  entrapment  of  innocent  persons 
(this  defendant).  For  the  purpose  of  acquiring  positive  testi- 
mony by  any  informer  that  this  defendant  was  not  in  fact 
the  individual  who  was  responsible  for  importing  the  mari- 
juana into  the  United  States."  (RC  Item  6  pp  1-2) 

(Separate  motions  to  suppress  by  the  other  two  defendants 
were  filed  on  Oaober  29,  1965.  They  are  not  included  as 
part  of  the  record.)  The  appellee  filed  a  Memorandum  in 
Opposition  on  November  1,  1965  which  incorporated  the 
Government's  memorandum  in  opposition  to  their  motions 
by  reference.  The  Memorandum  asserted  border  search  and 
that  since  it  was  a  border  search,  the  request  for  disclosure 
of  the  name  of  the  informer  was  without  merit  ( RC  Item  7 ) . 

The  hearing  was  held  on  November  2,  1965  (RC  Item 
19). 

The  testimony  of  Charles  Cameron  and  Randolph  Aros 
was  taken  by  the  three  defendants'  counsel  with  the  three 
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defendants  present  including  Corona  and  an  interpreter   (M- 
TR2-13). 

The  Court  ordered  the  appellee  to  furnish  to  the  Court, 
for  in  camera  consideration,  a  statement  of  everything  "Henry" 
had  to  do  with  this  case,  or  any  other  person  who  furnished 
information  to  the  Government  who  would  be  described  as 
an  informer  (RC  Item  19). 

On  November  4,  1965  the  Government  filed  written 
notice  and  mailed  copies  to  all  three  defense  counsel  that  it 
would  disclose  the  identity  of  the  informer  in  Judge  Walsh's 
chambers  at  9:15  A.M.  on  November  8,  1965.  (This  notice 
was  filed  with  the  Court  and  was  not  entered  on  the  docket 
sheet,  item  19  of  RC) 

The  disclosure  was  made  at  the  time  and  place  noticed 
and  the  Government  stated  the  full  name  of  the  informant, 
Henry  Calcedo  and  that  his  present  whereabouts  were  un- 
known and  that  the  Customs  Agency  had  spent  all  week 
looking  for  Henry  Calcedo  and  that  he  should  be  coming  into 
the  United  States  since  he  had  been  paroled  "into  Mexico" 
(11-8-65  TR  2  L  4-15).  This  confusion  on  the  part  of  this 
attorney  was  correaed  at  1:00  P.M.  11-8-65  TR  5  L  4-9  i.e. 
that  permission  to  parole  Henry  Calcedo,  a  Mexican  alien, 
into  the  United  States.)  The  Government  had  not  intended 
to  call  Henry  Calcedo  as  a  witness  (11-8-65  TR  4-L  15-17). 
Also,  it  was  stated  that  there  were  two  contacts  with  Henry 
Calcedo  and  the  Government  agents  on  November  19  and 
on  the  20th  and  all  that  was  stated  by  Henry  Calcedo  was 
that  Henry  Calcedo  had  some  persons,  some  individuals  from 
down  south  who  had  100  kilos  of  marijuana  to  sell  and 
wanted  an  American  buyer  (11-8-65  TR  3  L  19-4  L  5).  The 
Court  set  a  hearing  at  1:00  P.M.  for  the  continuance  motions. 
Nothing  new  had  been  learned  about  the  whereabouts  of 
Henry  Calcedo   (11-8-65   TR  5).  The  Court  instruaed  the 
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Government  to  do  everything  possible  to  produce  this  man 
for  the  trial  and  continued  the  trial  to  November  10,  1965. 
(11-8-65  TR5  L22  to6L6). 

The  Government  also  arranged  to  have  an  agent  show 
defense  counsel  where  the  marijuana  was  found  (11-18-65 
TR7  L2-3). 

On  November  9,  1965,  the  Court  asked  the  Government 
to  report  on  its  efforts  to  find  Henry  Calcedo.  At  the  hearing 
the  testimony  of  Henry  Washington  was  taken  (11-9-65 
TR  2-13).  He  testified  he  had  been  asked  one  week  ago  to 
find  Henry  Calcedo  (11-9-65  TR  3  L  8-10).  He  had  gone 
to  all  the  places  Calecdo  had  previously  lived — Calcedo  had 
always  rented  rooms  as  long  as  Washington  had  known  him 
— Washington  talked  to  people  who  knew  him.  He  asked  the 
Inspectors  at  the  Port  at  Nogales  to  let  him  know  if  they 
saw  him.  He  placed  the  requests  at  other  Ports  of  Entry. 
Washingon  had  looked  for  him  at  places  where  he  would 
be  and  no  one  had  seen  him.  He  could  not  swear  he  had 
seen  him  on  Friday  evening  (November  5,  1965 ).  He  thought 
he  had  seen  him  but  by  the  time  he  could  turn  his  car  around 
and  get  back,  he  could  not  find  him.  He  spent  two  hours 
looking  for  him  there  (11-9-65  TR  3-4). 

On  Monday  evening  (November  8,  1965)  Washington 
received  a  report  from  a  man  he  knew  that  there  was  a  man 
in  town  reported  to  be  the  brother  of  one  of  the  defendants 
who  was  "offering  a  50,000  pesos  reward  for  anybody  that 
would  get  Calcedo."  (11-9-65  TR  4  L  15-18).  Other  than 
that  he  had  not  heard  anything.  On  cross-examination  by  the 
three  defense  attorneys  it  was  brought  out  that  with  the  one 
exception  of  Friday  when  he  may  have  seen  him,  Washington 
had  not  seen  Calcedo  for  three  weeks;  that  Calcedo  was  a  Mex- 
ican national  and  had  no  family  that  he  knew  of  in  Mexico; 


that  he  had  gone  into  Mexico  every  night  in  the  last  week,  spe- 
cifically looking  for  him  and  once  during  the  day;  that  he  had 
gone  at  least  twice  to  the  three  different  places  he  had  rooms 
and  that  in  his  opinion,  when  asked  by  defense  counsel,  Henry 
Calcedo  was  afraid  because  there  was  a  price  on  his  head. 
He  was  also  asked  if  he  had  reason  to  believe  if  Calcedo  would 
not  return  to  Nogales.  He  replied  he  had  no  reason  to  believe 
he  was  in  Nogales.  He  was  then  asked  if  Henry  Calcedo  had 
been  informed  by  any  agent  that  his  name  had  been  revealed 
and  the  Court  ruled  that  the  attorney  was  arguing  with  the 
witness  (11-9-65  TR4-13). 

Trial  was  held  on  November  10,  1965,  November  12, 
1965  and  November  15,  1965.  Corona  during  all  the  trial 
and  at  the  sentencing  had  the  interpreter  at  the  counsel  table, 
except  when  the  defendants  testified.  Corona  was  found  guilty 
by  the  jury  and  the  other  two  defendants  were  acquitted 
(RC  Item  19). 

On  November  17,  1965,  Corona  by  his  attorney  filed  a 
motion  in  arrest  of  judgment  or  for  a  new  trial  on  the  ground 
that  no  aas  of  Corona  in  the  United  States  had  been  proved; 
that  the  informer  had  not  been  produced;  that  his  statements 
as  to  what  occurred  in  Mexico  had  not  been  controverted  and 
that  he  was  handicapped  since  the  testimony  of  Cameron  "re- 
peated by  the  prosecutor  through  the  interpreter  was  sorely 
limited."  (RC  Item  10).  The  Motion  was  denied  on  Novem- 
ber 22,  1965,  and  Corona  was  adjudged  guilty  and  sentenced 
to  fifteen  years  (RC  Items  12  and  19). 

Corona  then  filed  Notice  of  Appeal  together  with  two 
separate  ajffidavits  to  appeal  in  forma  pauperis.  The  first  one 
alleged  he  had  property  in  Mexico  he  couldn't  liquidate  and 
the  second  one  alleged  he  didn't  (RC  Items  14  and  15). 

The  Court  granted   leave   to   appeal  in   forma  pauperis 
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on  March  4,  1966  (RC  Item  16). 

This  is  an  appeal  pursuant  to  28  U.S.C.  1291. 

n. 

STATEMENT  OF  FACTS 

On  July  19,  1965  Customs  Agent  Randolph  Aros  was 
visited  by  Henry  Calcedo  who  asked  for  Cameron  and  then 
Washington.  He  stated  there  were  some  men  from  the  south 
who  had  a  large  quantity  of  marijuana  to  sell.  Aros  arranged 
to  have  Calcedo  come  back  the  next  day  (TR  31-32).  Cam- 
eron returned  and  met  with  Calcedo  on  July  20,  1965  (TR 
32-33). 

On  July  21,  1965  at  3:00  P.M.  Charles  Cameron  met 
Corona  and  Henry  Calcedo  at  the  Safeway  parking  lot  next 
to  the  International  Boundary  line  in  Nogales,  Arizona.  They 
were  observed  by  Agents  Aros  and  Horace  Cavitt  (TR  32- 
35;  211;  303-304).  Cameron  testified  he  speaks  and  under- 
stands Spanish  and  spoke  to  Corona  in  Spanish  (TR  304). 
Henry  introduced  Cameron  to  Corona  and  Cameron  gave 
his  name  as  David  (TR  305 ).  Cameron  told  Corona  he  under- 
stood he  had  100  kilos  of  marijuana.  Corona  stated  he  did 
and  asked  Cameron  if  he  could  buy  it.  Cameron  stated  he 
could  only  handle  30  kilos  at  $50.00  a  kilo  and  then  agreed 
to  buy  50  kilos  (TR  306-307). 

On  Thursday,  July  22,  1965  Cameron  met  Henry  and 
Corona  again  at  the  same  place  (TR  308),  again  observed 
by  Agent  Aros  (TR  36),  and  Cavitt  (TR  211)  and  by  Vin- 
cent Durant  (TR  143).  Cameron  drove  them  out  on  the 
Tucson  Highway  about  four  miles,  across  from  the  Flagstone 
Motel  followed  by  Aros  (TR  309;  37).  Corona  asked  Henry 
to  deliver  and  Henry  told  him  that  all  Corona  asked  him 


(Henry)  for  was  an  American  buyer  and  he  had  found  him 
an  American  buyer  and  he,  Henry,  was  not  going  to  deliver 
(TR  309).  Corona  said  he  knew  a  man  who  would  deliver 
and  asked  to  meet  Cameron  at  5:30  P.M.  (TR  310). 

At  5 :  30  P.M.  Cameron  met  Corona  who  was  accompanied 
by  a  tall  thin  man  wearing  a  hat.  This  meeting  occurred  at 
the  Safeway  parking  lot  (TR  310)  and  was  again  observed 
by  Aros  (TR  38)  and  Cavitt  (TR  211).  Cameron  again 
drove  them  out  on  the  highway  followed  by  Aros  (TR  39) 
but  the  new  man  did  not  like  the  delivery  spot  (TR  311). 
They  returned  to  town  and  the  new  man  showed  them  a  spot 
along  the  Border  (TR  311).  Cameron  objeaed  that  it  was 
too  well  lit  and  too  close  to  houses  (TR  311-312).  However 
Cameron  agreed  to  accept  delivery  there  and  to  meet  at  11:00 
P.M.  that  evening  at  the  Safeway  lot  (TR  312). 

Cameron  met  Corona  and  the  new  man  at  11:00  P.M. 
He  was  told  by  Corona  that  the  place  was  too  well  lit  and 
was  asked  to  take  delivery  farther  west  and  a  little  north  (TR 
313).  Cavitt,  Searcy,  Donovan,  Aros  and  Durant  were  waiting 
at  the  point  of  delivery  (TR  42;  146). 

Cameron  refused  to  have  a  change  in  the  delivery  point 
and  Corona  agreed  to  meet  him  Friday,  July  23,  1965  at 
10:00  A.M.  (TR  314). 

Cameron  met  Corona  on  Friday,  July  23,  1965  at  10:00 
A.M.  and  drove  west  of  town  and  Corona  gave  alternate  roads 
to  take  (TR  314  L  24-25). 

They  drove  west  on  the  American  side  opposite  to  where 
there  was  a  house  on  a  hill  on  the  Mexican  side  and  Corona 
told  Cameron  the  marijuana  was  in  that  house  (TR  315). 
Corona  offered  to  deliver  it  to  him  there  and  at  that  time. 
Cameron  asked  for  delivery  that  night  at  9:00  P.M.    (TR 

• 
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315-316).  They  arranged  to  meet  at  the  Safeway  lot  at  9:00 
P.M.  (TR  316  L  13-17). 

Cameron  showed  the  delivery  spot  to  Aros  after  he  left 
Corona  off  (TR  53  L  12-15). 

That  evening  about  8:00  P.M.  Agents  Aros,  Cavitt,  Dono- 
van, Searq^  and  Durant  went  to  the  delivery  spot  and  hid 
themselves  on  a  knoll  nearby  (TR  56-58;  213;  180;  256; 
147).  They  heard  noises  coming  from  across  the  border, 
heard  some  thuds.  In  a  little  while,  they  saw  two  people, 
bent  as  if  they  were  carrying  heavy  loads,  pass  by  the  knoll 
in  the  direction  of  the  delivery  spot.  These  two  men  were 
placed  under  arrest.  The  agents  hid  themselves  again  and 
awaited  the  arrival  of  Cameron  and  Corona  (TR  59-63; 
213-217;  180-186;  256-260;  147-155). 

Cameron  picked  up  Corona  at  the  Safeway  lot  at  9:00 
P.M.  and  proceeded  to  the  delivery  spot  (TR  316  L  17-21). 
On  the  way  to  the  delivery  spot  Corona  offered  him  the  keys 
to  the  three  suitcases  that  contained  the  marijuana  but  Cam- 
eron refused  them  (TR  317-318).  When  they  arrived  at  the 
delivery  spot  Cameron  saw  an  object  to  his  left  and  backed 
the  car  to  where  there  were  three  suitcases.  He  turned  the 
car  toward  Nogales  (TR  318).  They  got  out.  Cameron  was 
opening  the  trunk,  while  Corona  walked  over  to  the  suitcases 
and  was  placed  under  arrest  (TR  319).  Cameron  recognized 
Lopez-Gonzales  that  evening  as  having  passed  his  car  in  the 
Safeway  parking  lot  Thursday  afternoon  at  5:30  P.M.  (TR 
321). 

Corona  testified  through  the  interpreter  (TR  367  L  7-16) 
that  he  met  Henry  Calcedo  as  a  taxi  driver  whom  he  asked 
to  drive  him  to  the  hotel  (TR  368  L  23-25).  They  discussed 
why  Corona  was  there  and  that  he,  Corona,  was  in   need 
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of  money,  and  Calcedo  told  him  how  he  could  earn  money 
by  delivering  objects  of  art  (TR  369).  Calcedo  told  him  he 
would  introduce  Corona  to  a  man  whom  the  art  objects  were 
to  be  delivered  (TR  369  L-13-25). 

Corona  testified  he  first  heard  marijuana  when  he  met 
the  American  (TR  370  L  5-8).  When  they  returned  to  Mex- 
ico Calcedo  threatened  to  kill  him  if  he,  Corona,  didn't  return 
to  the  United  States  (TR  370  L  21-25 ). 

Corona  testified  he  first  learned  Cameron  was  a  Customs 
Agent  the  next  day  (TR  371  L  2-7).  Corona  testified  that 
Calcedo  (sic)  objected  to  delivering  in  a  lighted  area  the 
day  before  it  was  delivered  (TR  371  L  8-15). 

Corona  denied  telling  Cameron  he  had  50  kilos  of  mari- 
juana to  sell,  or  that  he  had  brought  the  50  kilos  up  from  the 
south,  or  that  he  had  an  attorney  in  Tucson  he  normally  sold 
to  (TR  374).  He  testified  he  met  Cameron  the  day  following 
the  evening  he  had  met  Henry  Calcedo  (TR  375  L  8-12). 
He  then  stated  he,  Corona,  had  arrived  in  Nogales  the  morn- 
ing of  the  day  he  met  Calcedo  (TR  377  L  11-16).  He  did 
not  recall  hearing  Calcedo  refuse  to  deliver  when  he  was 
out  on  the  highway  with  Cameron  (TR  381  L  10-13).  Cor- 
ona denied  Cameron  told  him  the  deal  was  off  at  11:00 
P.M.  on  Thursday  night  (TR  386  L  19-22).  Corona  denied 
pointing  out  the  man  in  the  white  shirt  the  next  day  (TR 
387).  Corona  then  admitted  he  did  not  know  Cameron  was 
a  Customs  Agent  (TR  388  L  21-23).  Corona  testified  he 
couldn't  remember  if  he  told  Randolph  Aros  that  he  didn't 
know  Cameron  and  that  he  had  been  paid  $10.00  to  retrieve 
the  suitcases  (TR  389  L  8-11).  He  denied  telling  Aros  he 
didn't  know  what  was  in  the  suitcases  (TR  389  L  12-14  see 
Aros  TR  79  L  8-24). 

The  other  two  defendants  testified  they  were  merely  jump- 
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ing  the  fence    (TR  400;   432-433)    and  that  they  did  not 
know  Corona  (TR  405  L  7-8;  435  L  23-24). 


ni. 

OPPOSITION  SPECIFICATION 
OF  ERRORS   RELIED  ON 

1.  There  was  no  error  in  denying  Corona's  Motion  for 
Judgment  of  Acquittal  at  the  close  of  the  evidence  based  on 
the  alleged  insufficiency  of  evidence; 

2.  There  was  no  error  in  denying  Corona's  Motion  for 
Judgment  of  Acquittal  at  the  close  of  the  evidence  based  on 
the  Appellee's  failure  to  produce  Henry  Calcedo; 

3.  There  was  no  error  in  denying  Corona's  Motion  for  a 
Bill  of  Particulars. 

IV. 
SUMMARY  OF  ARGUMENT 

1.  The  evidence  of  the  smuggling  and  the  acts  of  Corona 
in  procuring  the  commission  of  the  offense  were  sufficient  to 
let  the  case  go  to  the  jury. 

2.  The  Appellee  used  more  than  reasonable  efforts  to  find 
Henry  Calcedo,  and  the  failure  to  produce  Henry  Calcedo  was 
not  through  the  fault  of  the  Appellee. 

3.  The  Motion  for  Bill  of  Particulars  being  based  on  the 
affidavit  of  Corona's  counsel  which  alleged  that  Corona  was 
without  sufficient  facts  to  prepare  a  defense,  prevent  surprise 
or  making  claim  for  double  jeopardy  were  generalized  state- 
ments and  did  not  show  sufficient  grounds  for  the  granting 
of  the  Motion. 
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V. 

ARGUMENT 

1.  The  evidence  of  the  smuggling  and  the 
acts  of  Corona  in  procuring  the  commission  of 
the  offense  were  sufficient  to  let  the  case  go  to 
the  jury. 

The  appellee  offered  the  testimony  of  Charles  Cameron 
who  saw  the  delivery  spot  at  10:00  A.M.  and  at  about  3:00 
P.M.  (by  Aros  testimony  TR  53-55)  on  Friday,  July  23,  1965 
and  the  suitcases  with  the  marijuana  were  not  there  (TR  315). 
Cameron  testified  further  that  Corona  told  him  on  Friday  eve- 
ning, when  he  was  driving  him  to  the  delivery  spot  that  Corona 
was  up  to  2:30  or  3:00  that  morning  getting  the  marijuana 
back  into  Mexico  when  Cameron  didn't  want  to  accept  de- 
livery, Thursday  night  at  11:00  P.M.;  Corona  went  on  to  say 
that  the  marijuana  was  safe  from  the  water  and  that  he  had 

packed  it  in  suitcases  (TR  317),  Cameron  testified  that  that 
morning  Corona  had  told  him  the  marijuana  was  in  the  house 
on  the  hill  in  Mexico  and  that  his  man  was  guarding  it  (TR 
315). 

The  marijuana  was  not  at  the  delivery  point  when  Durant 
walked  through  there  at  about  8:00  P.M.  on  Friday  evening 
when  all  the  agents  went  to  hide  themselves  (TR  167  L 
15-19  and  168  L  4-7). 

It  is  respectfully  submitted  there  was  sufficient  evidence 
to  find  Corona  guilty  of  aiding  and  abetting  and  procuring  the 
commission  of  the  offense  of  smuggling. 

2.  The  appellee  used  more  than  reasonable 
efforts  to  find  Henry  Calcedo,  and  the  failure  to 
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produce  Henry  Calcedo  was  not  through  the  fault 
of  the  appellee. 

At  the  hearing  of  the  Motion  to  Suppress  on  November 
2,  1965,  Charles  Cameron  testified  Henry  introduced  him 
to  Corona  (MTR  12  L  13-17).  On  November  8,  1965  at 
a  hearing  this  attorney  disclosed  the  full  name  of  the  informer, 
and  that  the  agents  had  been  looking  for  Henry  Calcedo  for  a 
week  (11-8-65  TR  2  L4-15). 

On  November  9,  1965  the  testimony  of  Henry  Washing- 
ton was  taken  as  to  the  efforts  by  the  Government  to  find 
Henry  Calcedo  (11-9-65  TR  4-13.  See  also  Jurisdiaional  State- 
ment of  Faas).  The  Court  advised  Corona's  attorney  that  to 
that  point  he  had  made  no  showing  as  to  what  Calcedo  would 
testify  to  if  produced  (11-9-65  TR  14  L  1-3). 

On  Friday,  November  12,  1965,  Corona's  attorney  had 
asked  to  have  Henry  Washington  available  at  3:30  P.M.  and 
he  was  there.  At  4:30  P.M.  appellee's  attorney  reported  Wash- 
ington was  outside,  the  Courtroom,  called  there  by  Corona's 
attorney,  that  he  was  still  looking  and  had  been  unable  to  find 
Henry  Calcedo,  and  offered  to  bring  him  in  the  Courtroom 
(TR  365  L  20-25).  The  Court  said  it  was  unnecessary  to 
bring  Washington  in  and  have  him  report  personally  unless 
the  defense  wanted  him  to  and  Corona's  counsel  replied  he 
did  not  (TR  366  L  1-6). 

On  Monday,  November  15,  1965,  at  1:00  P.M.  the  ap- 
pellee's attorney  reported  that  the  Government  was  still  unable 
to  locate  Henry  Calcedo  and  that  Washington  received  some 
more  information  that  Tapia's  brother  and  Onesimo's  son 
were  looking  for  him  (TR  445  L  10-13). 

In  Velarde-Villarreal  v.  U.S.^  (9th  Cir.  1965)  354  F.  2d 
9,  this  Court  stated  at  p.  13: 
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"We  think  that  here  is  a  special  case  in  which  the 
Government  should  be  required  to  demonstrate  its 
inability  through  reasonable  efforts  to  produce  Mar- 
gar  ito." 

In  that  case  the  defendant  testified  Margarito  had  made  repeated 
calls  on  him  to  participate  and  the  defendant  had  finally  suc- 
cumbed. Further  the  Customs  agents  were  not  ordered  to  look 
for  Margarito  nor  did  they  testify  they  had  looked  for  him.  The 
rule  appellant  refers  to  in  this  case  is  set  out  in  the  concurring 
and  dissenting  opinion  of  Judge  Pope  beginning  at  p.  13. 

In  U.  S.  V.  amino  (2nd  Cir.,  1963)   321  F.  2d  509  at 
p.  512,  it  was  stated: 

".  .  .  No  case  of  which  we  are  aware  has  held 
that  mere  failure  of  production  is  reversible  error,  where 
diligent  search  for  the  special  employee  has  been  made. 
Roviaro  v.  United  States,  353  U.S.  55,  11  S.Ct.  623, 
1  L.  Ed.  2d  639,  requires  only  that  the  Government 
identify  its  informant;  the  duty  does  not  extend  to 
produaion,  Williams  v.  United  States,  9  Cir.,  273  F.  2d 
781,  795-796,  cert,  denied  362  U.S.  951,  80  S.Ct. 
862,  4  L.Ed.2d  868;  Eberhart  v.  United  States,  9  Cir., 
262  F.2d  421,  422.  There  was  no  error  in  proceeding 
to  trial  without  the  missing  witness.  The  granting  of 
a  continuance  is  a  matter  of  discretion,  see,  e.g..  Smith 
V.  United  States,  10  Cir.  273  F.  2d  462,  A66,  cert, 
denied  363  U.S.  846,  80  S.Ct.  1619,  4  LEd.2d  1729. 
We  see  no  abuse  of  discretion  in  denial  of  the  con- 
tinuance." 

It  is  respectfully  submitted  that  the  Government  had  used 
more  than  reasonable  efforts  in  trying  to  find  Henry  Calcedo. 

3.  The  Motion  for  Bill  of  Particulars  being 
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based  on  the  affidavit  of  Corona's  counsel  which 
alleged  that  Corona  was  without  sufficient  facts 
to  prepare  a  defense,  prevent  surprise  or  make 
claim  for  double  jeopardy  were  generalized  state- 
ments and  did  not  show  sufficient  grounds  for 
the  granting  of  the  Motion. 

In  Appellant's  Opening  Brief  at  pages  14  and  15  it  is 
alleged: 

"Therefore  it  is  elemental  that  preparation  of  an 
adequate  and  convincing  defense  would  only  be  possible 
if  opportunity  were  available  to  counsel  to  interview 
the  witness  prior  to  trial  in  order  to  overcome  in  ad- 
vance the  worse  of  the  effects  of  surprise  which  occurred 
when  the  officer's  testimony  confliaed  with  that  of 
defendant  in  so  contrasting  a  manner." 

It  is  respeafully  submitted  Corona  was  not  entitled  to 
the  exaa  time  and  place  at  which  the  crime  was  committed, 
the  names  and  addresses  of  each  and  every  person  who  was 
present  at  the  time  of  the  commission  of  the  "criminal  aas" 
and  the  facts  and  circvunstances  which  the  Government  will 
attempt  to  prove  as  parts  of  the  alleged  crime. 

Furthermore,  Corona  was  confronted  with  Charles  Cam- 
eron at  the  hearing  of  the  Motion  to  Suppress  on  November 
2,  1965  (MTR  2  L  6-7  and  15).  The  first  attorney  to  cross- 
examine  Charles  Cameron  was  Rodolfo  Lopez-Gonzales'  at- 
torney William  Netherton  who  asked  Cameron,  "Who  is  David 
Charles?"  and  Cameron  answered,  "That  is  myself  in  an 
assumed  name."  (M  TR  13  L  22  and  25) 

Where  else  did  the  knowledge  of  the  assumed  name  of 
Cameron  come  from  if  not  from  Corona? 
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To  seek  who  was  present  at  the  time  of  the  offense  is  to 
seek  indirectly  what  cannot  be  obtained  directly,  i.e.,  the  list 
of  the  Government's  witnesses.  Rodello  v.  U.S.  (9th  Cir., 
1960)  286  F.  2d  306,  310.  Nor  is  it  the  purpose  of  a  bill  of 
particulars  to  give  the  defense  the  Government's  case.  Rodello 
V.  U.S.,  supra. 

It  is  respeafully  submitted  the  Motion  for  Bill  of  Particu- 
lars was  properly  denied. 


VI. 
CONCLUSION 

There  was  sufficient  evidence  of  the  commission  of  the 
offense  of  smuggling  of  marijuana;  and  of  Corona's  aiding, 
abetting  and  procuring  the  commission  of  the  offense;  and 
the  Government  having  made  more  than  reasonable  efiforts 
to  find  and  produce  Henry  Calcedo.  There  was  no  error  in  the 
Government  failing  to  produce  him,  and  the  Motion  for  Bill 
of  Particulars  was  properly  denied. 

Respectfully  submitted, 

WILLIAM  P.  COPPLE 

United  States  Attorney 

JO  ANN  D.  DIAMOS 
Assistant  United  States  Attorney 
Attorneys  for  Appellee 

I  certify  that,  in  connection  with  the  preparation  of  this 
Brief,  I  have  examined  Rules  18  and  19  of  the  United  States 
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Court  of  Appeals  for  the  Ninth  Circuit,  and  that  in  my  opin- 
ion, the  foregoing  Brief  is  in  full  compliance  with  those  rules. 

JO  ANN  D.  DIAMOS 
Assistant  United  States  Attorney 
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I 


PHILLIP  NEAL  ADAMS,  etal,  > 

Appellants, 

V. 

WALTER  E.  FULFORD,  TRUSTEE, 

Appellee. 

BRIEF  OF  APPELLANTS 


JURISDICTION 

This  matter  arises  from  proceedings  for  corporate  reorganiza- 
tion under  Chapter  X  of  the  Bankruptcy  Aa,  11  U.S.C.  Sees.  501- 
676.  The  petition  of  the  debtor  Legend  City,  Inc.  was  filed  Janu- 
ary 7,  1965  (R.l ).^  It  was  approved  and  a  trustee  was  appointed 
January  11,  1965  (R.14)  who  duly  filed  his  bond,  qualified  for 


^The  record  in  this  case  consists  of  a  volume  of  court  filings  plus  the 
transcripts  of  various  hearings.  The  court  filings  have  been  numbered 
consecutively  from  the  first  page  through  the  last  so  that,  e.g.,  an  item  on 
p.  400  will  be  cited  "R.400." 


the  office  and  entered  into  his  duties.  The  petition  was  at  all  times 
resisted  by  the  secured  creditors  of  the  debtor,  who  bring  this  ap- 
peal here.^ 

On  March  14,  1966,  the  trustee  petitioned  the  court  for  issu- 
ance of  trustee's  Certificates  of  Indebtedness  No.  3  in  the  amount 
of  $100,000  for  the  purpose  of  operating  the  debtor's  business 
during  1966  and  1967  (R.538).  The  petition  stated  that  if  the 
certificates  were  not  authorized,  the  debtor  would  have  to  be  ad- 
judicated a  bankrupt  or  the  Chapter  X  proceedings  would  have 
to  be  dismissed  (R.538).  The  appellants  filed  a  responsive  plead- 
ing (R.559)  and  a  memorandum  (R.567)  urging  the  court  to 
adjudicate  the  debtor  a  bankrupt  or  to  dismiss  the  Chapter  X 
proceedings.  On  March  29,  1966,  appellants  moved  the  court 
for  an  order  of  sequestration  of  rents  and  profits  from  operation 
of  the  debtor's  business  (R.585).  A  hearing  was  held  on  these 
matters  March  23,  24,  29,  30  and  31,  1966  (T.  III),^  and  on 
April  14,  1966,  the  court  granted  the  trustee's  petition  and  de- 
nied appellants  the  relief  they  sought  (R.640,  660).  This  appeal 
from  the  order  granting  the  trustee's  petition  (R.640 )^  and 
from  the  order  denying  appellants'  motion  for  sequestration 
(R.660)^  was  taken  April  18,  1966,  appropriate  bond  being  filed 
the  same  day  (R.661,  663). 


^These  are  Phillip  Neal  Adams  and  Charlotte  Adams,  his  wife;  L.  Grant 
Robinson  and  Ethna  C.  Robinson,  his  wife;  C.  Birk  Lefler  and  Peggy 
Kelso  Lefler,  his  wife;  and  J.  Talmadge  Jones  and  Vera  Jean  Jones,  his 
wife. 

^  The  record  contains  three  transcripts  of  hearings.  The  transcript  of 
proceedings  of  February  1  and  February  15,  1965  will  hereinafter  be 
designated  as  T.I;  the  transcript  of  proceedings  of  March  5  and  March  19, 
1965  (two  volumes)  will  hereinafter  be  designated  as  T.  II;  and  the 
transcript  of  proceedings  of  March  23,  24,  29,  30  and  31,  1966  (three 
volumes)  will  hereinafter  be  designated  as  T.  III. 

^The  court's  orders  were  dated  April  14,  1966,  but  appellants  were  not 
informed  of  the  existence  of  them  until  April  15,  and  the  notice  of  appeal 
filed  by  appellants  is  therefore  erroneous  by  one  day  as  to  the  date  of 
the  orders  appealed  from. 

^See  n.  4  supra.  • 


The  court  below  had  jurisdiction  to  hear  the  appellants  under 
11  U.S.C.  Sec.  606  and  this  Court  has  jurisdiaion  under  11 
U.S.C.  Sees.  521  and  47. 

STATEMENT  OF  FACTS 

A.  Pre-litigation  History. 

The  debtor,  Legend  City,  Inc.,  an  Arizona  corporation,  with 
approximately  10,300  shareholders  (T.  Ill  39),  owned  and  op- 
erated an  amusement  park  in  the  City  of  Tempe,  Maricopa 
County,  Arizona.  The  58  acres  on  which  the  park  is  located  con- 
tain nimierous  buildings  which  house  merchandising  and  display 
facilities  including  restaurants,  gift  shops,  theatres  and  other 
general  merchandise  stores,  as  well  as  a  number  of  entertainment 
attractions  and  rides  ( R.  1 ) . 

Operations  of  the  park  began  on  June  29,  1963  (R.116)  and 
were  suspended  on  October  31,  1964  (T.  II  32).  Appellants,  the 
principal  creditors  of  the  debtor,  were  owed  $640,135.36  on  the 
date  of  suspension  ( R.  1 ) .  This  debt  was  secured  by  a  mortgage 
on  substantially  all  of  the  real  and  personal  property  of  the 
debtor.  The  mortgage  included  an  assignment  of  all  rents  and 
profits  and  an  assignment  of  whatever  interest  the  debtor  might 
have  in  the  leases  and  licenses  granted  to  persons  operating  within 
the  park  as  concessionaires.  This  mortgage  was  dated  March  16, 
1964,  and  on  its  face  bears  seven  per  cent  interest  per  annum, 
to  be  raised  to  eight  per  cent  interest  after  a  default  (Exhibit  I).* 

Obligations  to  other  secured  creditors  include  the  following: 

1.  $15,000  on  a  note  and  mortgage  dated  March  17,  1964 
(R.1). 


^There  were  a  number  of  exhibits  introduced  in  evidence  at  the  March, 
1966  hearings  which  are  part  of  the  record  on  appeal.  These  will  be 
identified  by  the  exhibit  number  or  letter  afiixed  to  it  at  the  hearing  in 
the  District  Court.  See  Appendix  A  to  this  brief  for  a  full  list  of  the 
exhibits. 


2.  Promissory  note  and  mortgage  for  $55,000  dated  Novem- 
ber 11,  1964  (R.1)/ 

3.  A  purchase  money  chattel  mortgage  with  an  unpaid  balance 
of  $30,000  (T.  II  137,  T.  Ill  181). 

B.  State  Court  Receivership. 

As  a  result  of  defaults  in  the  fall  of  1964,  appellants  insti- 
tuted a  judicial  foreclosure  action  in  the  Maricopa  County,  Ari- 
zona, state  court,  Cause  No.  168904.  After  an  adversary  hearing, 
including  the  taking  of  testimony,  the  state  court  found  that  the 
following  defaults  had  occurred: 

".  .  .  .  The  defendant  Legend  City,  Inc.  has  failed  to  pay  the 
real  property  taxes  due  for  the  first  half  of  1964  on  the 
real  property  involved  in  this  action,  such  real  property  taxes 
now  being  delinquent,  that  the  defendant  Legend  City,  Inc. 
has  failed  to  pay  the  premiums  for  fire  insurance  and  liabil- 
ity insurance  covering  the  property  involved  in  this  action, 
such  policies  having  lapsed  prior  to  the  filing  of  this  action, 
that  the  defendant  Legend  City,  Inc.  has  failed  to  pay  Fed- 
eral withholding  taxes  and  that  the  Internal  Revenue  Ser- 
vice has  filed  of  record  its  lien  in  connection  with  such  taxes, 
that  the  defendant  Legend  City,  Inc.  has  been  financially 
unable  to  maintain  any  security  force  or  other  method  of 
protecting  and  preserving  the  property  involved  in  this  ac- 
tion and  has  temporarily  ceased  operation  of  the  business 
known  as  Legend  City  .  .  ."  Order  Appointing  Receiver, 
Civil  Cause  No.  168904,  December  11,  1964. 

The  trial  court  found  Legend  City  to  be  insolvent  and  ap- 
pointed a  receiver.  A  state  receiver  duly  took  possession  until 
he  surrendered  it  to  the  federal  receiver  in  these  proceedings 
(R.76).  The  state  court  receiver  has  filed  a  report  and  account 
but  has  not  been  discharged. 


''This  note  and  mortgage  were  executed  less  than  four  months  before 
the  Chapter  X  proceedings  for  an  antecedent  debt  and  may  be  a  voidable 
preference  as  to  the  security  interest.  • 


C.  Chapter  X  Proceedings. 

1.  Preliminary  and  144  proceedings,  and  evidence  thereon; 
role  of  the  SEC. 

While  the  state  court  foreclosure  was  under  way,  the  debtor 
)n  January  7,  1965,  filed  a  voluntary  petition  for  reorganization 
ander  Chapter  X,  Sec.  128  of  the  Bankruptcy  Art,  11  U.S.C.  Sec. 
528.  The  trial  court  ex  parte  approved  the  petition  and  appointed 
Walter  E.  Fulford  as  trustee  on  January  11,  1965  (R.14).  This 
Drder  is  referred  to  hereinafter  as  the  Chapter  X  Court's  initial 
Drder  of  approval.  That  order  specifically  stayed  the  pending 
mortgage  foreclosure  artion  and,  among  other  things,  authorized 
:he  trustee  to  operate  and  manage  the  amusement  paark  owned 
3y  the  debtor. 

Appellants  on  January  19,  1965  moved  for  an  order  to  modify 
the  court's  initial  order  of  approval,  for  an  order  vacating  the  stay 
af  the  mortgage  foreclosure  proceedings  and  for  an  order  dis- 
missing the  Chapter  X  proceedings  (R.27,  41).  The  debtor's 
petition  had  alleged  that  any  plan  of  reorganization  would  have 
to  modify  the  rights  of  secured  creditors.  By  virtue  of  Sec.  179 
of  the  Act,  11  U.S.C.  Sec.  579,  the  consent  of  appellants  as  hold- 
ers of  more  than  two-thirds  of  the  total  secured  indebtedness 
would  be  required  for  any  plan.  In  their  motion  to  modify,  ap- 
pellants alleged  that  they  would  not  then  or  thereafter  consent 
to  any  plan  of  reorganization  which  modified  or  altered  their 
rights  in  any  way.  Appellants  therefore  asserted  that  the  petition 
was  not  filed  in  good  faith  as  defined  in  Sec.  146(3),  11  U.S.C. 
Sec.  546(3),  since  there  was  no  reasonable  possibility  of  a  re- 
organization plan  ever  being  effeaed. 

The  first  hearing  in  this  matter  was  on  appellants'  motions  on 
February  1,  1965,  and  at  that  time  appearances  were  made  by 
appellants  as  secured  creditors,  the  debtor  corporation,  the  trustee, 
other  secured  creditors  and  the  Securities  and  Exchange  Commis- 
sion. The  Commission  appeared  by  authority  of  Sees.  16 1  and 
208,  11  U.S.C.  Sec.  561  and  608.  They  supported  the  continued 


operation  of  the  park  by  the  trustee  in  this  and  in  all  subsequent 
hearings  (T.  I  27-33,  T.  II  80-85,  250-52,  T.  Ill  469-72). 

At  this  initial  hearing,  no  new  factual  information  was  pre- 
sented to  the  court  concerning  the  financial  situation  of  the  debtor 
beyond  the  material  contained  in  the  pleadings.  On  February  1, 
1965,  the  district  court  denied  all  motions  of  appellants  (R.84). 

Following  the  denial  of  appellants'  motion,  the  trustee  peti- 
tioned the  court  for  an  order  authorizing  him  to  issue  a  certifi- 
cate of  indebtedness  to  the  extent  of  $10,000  (R.90).  This  ap- 
plication was  for  the  purpose  of  maintaining  the  amusement  park 
until  the  plan  of  reorganization  was  filed,  which  under  the  court's 
initial  order  of  approval  was  due  by  April  5,  1965.  The  appel- 
lants opposed  the  issuance  of  such  certificate  of  indebtedness. 

The  hearing  on  the  application  for  this  certificate  was  the  first 
actual  review  by  the  court  of  values.  The  amount  of  stock  which 
had  been  sold  in  this  enterprise  was  something  over  $3,200,000.® 
The  value  which  the  petition  alleged  for  the  land  and  personalty 
owned  by  the  debtor  was  $3,762,286.49  (R.l),  taken  directly 
from  the  debtor's  books  of  account.  However,  the  actual  testi- 
mony at  the  first  certificate  hearing  by  the  court's  trustee  was 
that  the  value  of  the  real  property  was  approximately  $900,000 
and  that  the  salvage  value  of  personal  property  was  $250,000 
to  $300,000,  making  a  total  value  for  the  assets  of  the  corpora- 
tion of  $1,150,000  to  $1,200,000  (T.  I  163-64).  A  professional 
real  estate  appraiser,  qualified  as  an  M.A.I.,  Mr.  John  T.  Hansen, 
testifying  for  appellants,  set  the  land  value  only  at  a  maximum 
of  approximately  $450,000  (T.  I  79).  Thus,  given  the  most 
optimistic  statement  of  values  as  shown  on  the  record,  the  assets 
at  best  had  a  value  of  approximately  $1,200,000,  to  be  con- 
trasted with  then  admitted  obligations  to  creditors  of  over 
$1,000,000.  If  one  modifies  this  to  take  into  consideration  the 


^The  exact  figure  as  shown  in  the  December  31,  1964  balance  sheet 
(which  was  filed  August  16,  1965)  was  $3,292,796.07;  see  Exhibit  A, 
which  is  appendix  D  to  this  brief.  » 


view  of  the  only  qualified  appraiser  who  testified,  the  values  were 
about  $750,000  as  against  obligations  of  $1,000,000. 

Nonetheless,  the  district  court  entered  an  order  authorizing 
the  issuance  of  the  certificate  of  indebtedness  on  February  16, 
1965  (R.lOO).  The  order  provided  that  the  certificate  should  be 
paid  out  of  the  debtor's  funds  by  August  16,  1965.  It  has  in  faa 
never  been  repaid,  and  the  holder  of  the  certificate,  The  Pioneer 
Bank  of  Arizona,  has  filed  a  petition  with  the  district  court  to 
compel  its  payment  (R.524).  The  court  has  never  granted  per- 
mission to  the  trustee  to  extend  or  exceed  the  due  date  of  the 
certificate  so  the  certificate  is,  in  fact,  in  default  and  has  been  in 
default  since  August  16,  1965. 

The  court's  initial  order  of  approval  provided  that  the  trustee 
was  to  prepare  and  file  a  plan  of  reorganization  or  a  report  of  his 
reasons  why  a  plan  could  not  be  effected  on  or  before  April  5, 
1965,  and  that  a  hearing  on  such  plan  or  report  or  a  hearing 
pursuant  to  Sec.  236(2),  11  U.S.C.  Sec.  636(2),  would  be  held 
on  May  7,  1965  (R.14).  In  addition,  the  trustee  was  to  prepare 
a  statement  of  his  investigation  of  the  property,  liabilities  and 
financial  condition  of  the  debtor,  the  operation  of  its  business 
and  the  desirability  of  the  continuance  thereof  on  or  before  March 
12,  1965  pursuant  to  Sec.  167(5),  11  U.S.C.  Sec.  567(5).' 

Despite  this  order,  the  trustee  has  not  to  this  day  filed  a  plan 
of  reorganization  nor  has  he  filed  any  of  the  reports  required 
under  Sec.  167,  11  U.S.C.  Sec.  567,  on  the  debtor's  financial 
status.  No  full  report  of  the  conduct,  property,  liabilities  and  finan- 
cial condition  of  the  debtor  or  report  on  the  desirability  of  con- 
tinuance of  the  business  has  ever  been  filed  with  the  court  during 
the  year  and  one  half  the  Chapter  X  proceedings  has  been  pend- 
ing. 

As  has  been  noted,  the  trustee  originally  sold  a  $10,000  cer- 


*A  first  extension  on  these  requirements  was  given  by  the  court  ex 

parte  (R.107),  and  thereafter  a  continuance  was  granted,  which  to  date 
has  amounted  to  an  indefinite  stay,  on  March  24,  1965  (R.137). 


8 

tificate  of  indebtedness.  On  March  22,  1965,  he  sought  a  second 
certificate  of  indebtedness  of  $50,000  (R.112),  the  purpose  of 
which  was  to  finance  park  operations  in  the  summer  of  1965. 
The  new  amount  was  to  be  repaid  out  of  operating  income  that 
summer.  This  certificate  was  authorized  on  March  25,  1965 
(R.139),  but  has  not  in  fact  been  paid  and  has  been  in  arrears 
since  September  21,  1965. 

The  144  hearing  was  held  between  March  5  and  March  19, 
1965.  The  issue  in  the  144  hearing  was  whether  the  original 
petition  had  been  filed  in  good  faith  in  view  of  the  fact  that,  as 
developed  above,  there  was  no  possibility  of  reorganization.  The 
court  ruled  against  appellants  on  the  144  hearing  (R.I68)  and, 
there  being  no  appeal  from  that  order, '°  the  proceedings  are  of 
no  further  consequence  except  for  one  item  of  fact.  The  testimony 
at  this  hearing  was  that  the  net  operating  loss  of  the  debtor  during 
1964  was  $85,000  (T.  II  37).  Later  financial  statements  filed 
by  the  trustee  show  the  true  loss  to  have  been  $138,795.33  for 
the  last  elevent  months  of  1964.  Exhibit  A,  Appendix  D  to  this 
brief.  ^ 

2.  Court  proceedings  between  the  144  hearing  and  Cer- 
tificate No.  3. 

The  144  proceeding  was  concluded  in  March  of  1965.  The 
application  for  Certificate  No.  3  was  made  in  March  of  1966. 
During  this  twelve-month  period,  the  following  legal  proceed- 
ings occurred:  ff 

(a)  The  most  significant  legal  proceedings  during  this  one 
year  period  is  in  fact  a  negative — there  were  no  legal  proceed- 
ings concerning  a  plan  of  reorganization  and  appellants  contend 
that  there  should  have  been.  As  noted  above,  by  virtue  of  the 
court's  order  of  March  24,  1965,  giving  the  trustee  an  indefinite 
time  in  which  to  file  a  reorganization  plan,  there  never  was  a 


^"An  appeal  was  taken  but  was  later  dismissed  in  accordance  with  a 
stipulation  which  will  be  described  later.  ♦  ; 


reorganization  plan  filed  and  there  has  never  been  a  hearing  con- 
cerning any  such  plan. 

(b)  On  April  13,  1965,  the  trustee  filed  a  petition  for  per- 
mission and  authority  to  reject  certain  executory  contraas  of  the 
debtor  pursuant  to  Sec.  116(1),  11  U.S.C.  Sec.  516(1),  of  the 
Act  which  allows  the  court  to  "permit  the  rejection  of  executory 
contracts  of  the  debtor  .  .  ."  (R.174,  185).  This  involved  conces- 
sionaire contracts  in  which  appellants  had  a  security  interest.  The 
appellants  resisted  the  petition  on  the  grounds  that  the  contracts 
sought  to  be  rejected  were  not,  in  fact,  executory,  but  represented 
leasehold  interests  or  estates  not  within  the  contemplation  of  Sec. 
116(1).  Following  hearing  and  extended  negotiations,  a  written 
stipulation  was  entered  into  by  the  Chapter  X  trustee,  the  con- 
cessionaires involved,  the  appellant-mortgage  holders  and,  to  a 
limited  extent,  the  debtor  corporation  (R.299).  This  stipulation 
was  followed  by  a  master's  report  made  pursuant  to  the  stipula- 
tion, which  allowed  the  trustee  and  the  experienced  park  oper- 
ator with  whom  the  trustee  had  an  operating  contract  approved 
by  the  court  (R.145)  to  operate  the  park  until  November  1, 
1965,  under  interim  revised  agreements  with  the  concessionaires. 
Under  the  stipulation  and  the  report  and  the  order  which  fol- 
lowed, all  parties  were  to  be  free  to  reassert  their  rights  and  posi- 
tion at  any  time  after  November  1,  1965  (R.299,  375). 

(c)  On  November  12,  1965,  appellants  moved  the  court  for 
an  order  modifying  the  stay  to  permit  resumption  of  their  pend- 
ing state  court  mortgage  foreclosure  action  (R.450).  A  stipula- 
tion was  entered  into  and  an  order  issued  allowing  the  foreclos- 
ure to  proceed  under  certain  limited  conditions  and  based  on  a 
certain  time  schedule  (R.502).  The  order,  dated  December  13, 
1965,  gave  the  trustee  the  option  to  have  the  amount  and  validity 
of  appellants'  claim  determined  in  U.  S.  Distrirt  Court  rather  than 
in  state  court,  if  he  exercised  that  privilege  prior  to  June  1,  1966. 
It  also  prohibited  appellants  from  having  final  judgment  entered 
by  the  state  court  in  the  mortgage  foreclosure  proceedings  and 
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prohibited  them  from  having  any  judicial  foreclosure  sale,  with- 
out prior  consent  of  the  district  court. 

(d)  Meanwhile,  neither  of  the  earlier  trustee's  certificates  had 
been  paid.  On  January  1,  1966,  the  Pioneer  Bank  of  Arizona, 
which  had  purchased  Certificate  of  Indebtedness  No.  1 ,  moved  the 
court  for  an  order  directing  payment  of  that  certificate  (R.524). 
The  appellants  objected  to  the  granting  of  that  motion  on  the 
grounds  that  Certificate  of  Indebtedness  No.  1  had  specifically 
been  made  prior  only  to  the  payment  of  other  obligations  of  the 
estate  save  and  except  for  real  and  personal  property  taxes,  and 
that  by  December  31,  1965,  almost  $40,000  in  real  property 
taxes  assessed  against  the  debtor  were  due  and  delinquent.  The 
hearing  on  this  petition  had  been  repeatedly  postponed  at  the 
request  of  the  trustee.  ^^ 

3.  Operating    expenses    and    financial    situation,    March  i 
1965-March  1966;  the  financial  situation  at  the  time  of 
the  instant  proceedings. 

As  noted  above,  as  of  March  1965,  on  the  basis  of  the  record 
in  these  proceedings,  the  assets  of  Legend  City  were  either  ap- 
proximately $200,000  more  than  the  liabilities  or  approximately 
$250,000  less  than  the  liabilities,  depending  upon  which  view 
was  to  be  followed.  During  this  year  the  trustee,  who  had  stated 
that  a  feasible  plan  of  reorganization  could  be  formulated  by 
April  5,  1965  (R.74),  entered  into  a  court-approved  contract 
with  an  experienced  amusement  park  operator,  Mr.  T.  H.  Brown- 
ing of  T.  H.  Browning  &  Associates,  Detroit.  The  trustee  had  felt 
that  the  deficiency  of  the  park  was  not  in  attendance  but  in  man- 
agement and  that  with  proper  management  the  park  could  service 
its  indebtedness  and  show  a  profit  (R.152).  He  forecast  for  the 
operating  season  1965  an  estimated  income  of  $731,468  and  an 
estimated  expense  of  $473,666  (R.162-63).  In  faa,  the  event 
belied  this  optimism.  The  trustee's  December  31,  1965  balance 


^^Under  the  laws  of  the  State  of  Arizona,  unpaid  property  taxes  are 
prior  in  right  to  even  the  first  mortgage  lien  of  appellants.  Ariz.  Rev. 
Stat.  Ann.  Sec.  42-312  (1956). 
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sheet  shows  operating  income  of  $652,642.93  and  total  operating 
expense  of  $697,040.85/"  Given  these  figures,  there  was  a  loss 
of  $44,397.92.  However,  these  are  operating  costs  only.  If  an 
adjustment  is  made  for  debtor  incurred  depreciation  and  interest, 
those  taxes  which  were  paid,  and  those  administrative  expenses 
of  the  trustee  which  were  paid,  the  total  expenses  were  $858, 
980.83,  for  a  1965  calendar  year  loss  of  $206,337.90.'^ 

On  March  14,  1966,  the  trustee  petitioned  for  issuance  of  still 
another  trustee's  certificate  of  indebtedness,  this  one  to  be  in  the 
amount  of  up  to  $100,000  (R.538).  This  is  the  instant  proceed- 
ings from  which  appeal  has  been  taken  and  details  concerning  it 
are  set  forth  in  the  next  section.  However,  using  the  period  of 
March-April,  1966,  as  a  convenient  date  for  summarizing  valua- 
tion figures,  the  assets  and  liabilities  of  the  enterprise  as  of  that 
period  are  as  follows: 

(a)  Values. 

The  trustee's  estimate  of  value  as  of  this  period,  including  all 
assets  and  assuming  as  he  did  that  the  park  can  be  sold  as  a  going 
concern  amusement  park,  is  $1,650,000.  This  represents  a  land 
value  of  $900,000  (T.  Ill  381)  and  a  going  concern  value  of 
$750,000  covering  all  buildings,  rides  and  equipment  (T.  Ill 
386).  On  the  other  hand,  if  it  cannot  be  sold  as  a  going  con- 
cern, then  the  trustee's  estimate  of  the  salvage  value  of  the  equip- 
ment is  $250,000  (T.  Ill  386).  The  trustee  gave  no  basis  for 
his  "going  concern  value"  figure.  It  was  not  based  on  the  prior 
operating  history  of  losses  of  the  debtor,  although  he  did  state 
that  the  park  would  be  worth  more  than  it  is  now  worth  if  it  were 
operating  at  a  profit  (T.  Ill  149).  It  is  also  not  based  on  any 
new  services  or  plans  by  which  the  loss  picture  could  be  changed, 


^  ^Figures  are  taken  from  Exhibit  5,  the  income  and  expense  portion  of 
which  is  attached  as  Appendix  B  to  this  brief. 

^^See  the  trustee's  reconciliation  of  December  31,  1965,  Exhibit  8,  at- 
tached to  this  brief  as  Appendix  C. 


12 

since  no  such  devices  or  plans  were  presented  at  the  1966  hear- 
ings." 

These  opinions  of  value  include  no  evidence  by  an  appraiser. 
On  August  4,  1965,  the  court  authorized  the  trustee  to  retain  an 
appraiser  to  prepare  an  appraisal  but  no  appraiser's  report  has 
even  been  submitted  by  the  trustee  (T.  Ill  381).  The  appellants' 
evidence  of  value  is  reached  by  the  $450,000  land  value  of  its 
appraisal  plus  the  trustee's  |2 5  0,000  salvage  value  of  equipment 
(T.  Ill  384). 

The  value  estimates  therefore  range  from  $700,000  (appel- 
lants'); $1,150,000  (trustee's  land  plus  salvage);  and  $1,650,000 
(trustee's  land  plus  going  concern  valuation).  In  evaluating  the 
figure  which  depends  upon  a  sale  of  the  enterprise  as  a  going  con- 
cern, the  court  may  consider  that  there  has  been  no  firm  purchase  , 
offer  in  the  one  and  one  half  years  of  this  proceedings.^'^ 


^*'"Q  (by  Mr.  McGarry)  With  reference  to  this  going  concern  value 
that  you  told  the  Court  about,  Mr.  Fulford,  as  I  understand  it,  Mr.  Kelly, 
your  M.A.I.,  told  you  that  with  what  you  had  available  by  way  of  facts 
and  figures,  he  could  not  begin  to  give  you  a  going  concern  value;  is 
that  about  what  he  told  you? 

A  (by  Mr.  Fulford)  That  is  in  substance.  There  was  one  other  reason, 
too. 

Q     The  expense  of  going  to  other  parks  and  looking  at  other  parks? 
A     That  is  correct. 

Q  Right.  What  criteria  did  you  use  in  coming  up  with  your  $750,000 
going  concern  value?  ,,  J 

A     On  the  improvements  on  the  park?  ■ 

Q    Yes. 

A  Various  conversations  with  people  that  last  year  came  out  to  look 
at  the  park  with  the  thought  of  having  something  to  do  with  it.  i 

Q     How  did  — 

A  They  are  listed  in  the  schedules.  As  a  park,  in  relationship  to  what 
it  costs  if  a  corporation  or  an  individual  were  to  buy  it,  to  operate  it  as 
a  park,  it  is  a  real  good  value.  If  they  don't  want  to  operate  it  as  a  park, 
it  is  probably  worth  real  estate  and  salvage."  (T  III  388-89). 

^^Troy  Browning,  the  experienced  park  operator  who  managed  the 
park  during  the  1965  season  for  the  trustee,  told  the  court  prior  to  the 
1965  season  that  he  would  pay  $1,500,000  for  it  on  his  terms,  which 

(Continued  on  Page  14) 
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(b)   Debt. 

The  trustee's  estimate  of  total  debt  is  $1,244,569-96/®  How- 
ever, this  figure  does  not  include  liabihties  or  expenses  for  admin- 
istration of  this  proceedings  which  according  to  the  trustee  may 
well  amount  to  $125,000  (T.  Ill  378);  it  does  not  include  any 
adjustment  for  the  increase  of  interest  on  the  appellants'  mort- 
gage from  seven  to  eight  per  cent  to  which  it  became  entitled 
two  years  ago  when  the  mortgage  went  into  default  (T.  Ill  376) ; 
it  includes  nothing  for  attorneys'  fees  for  the  foreclosing  for  ap- 
pellants, which  might  be  a  substantial  sum  indeed  (T.  Ill  379- 
80);  it  does  not  include  added  charges  on  the  other  mortgages, 
the  1966  property  taxes  or  the  up  to  $100,000  of  Certificates 
No.  3  which  the  court  has  now  authorized. 

In  short,  the  existing  debts  of  this  enterprise,  based  on  the 
trustee's  own  figures,  are  now  equal  to  or  more  than  the  total 
value  of  the  property,  ^^  taking  the  trustee's  most  optimistic  esti- 
mate of  that  value.  //  the  trustee's  most  conservative  estimate  of 
value  is  followed,  the  debts  now  exceed  all  assets  by  approximately 
half  a  million  dollars;  and  if  the  appellants'  figures  are  followed, 
the  debts  exceed  all  assets  by  about  $830,000. 


called  for  very  easy  financing  (T.  II  67,  73-74).  The  offer  was  not  re- 
peated after  the  1965  disaster.  Robert  Rice,  a  man  who  has  been  in  the 
amusement  park  business  many  years  and  who  was  manager  of  Legend 
City  during  part  of  the  pre-Chapter  X  period,  estimated  the  value  of  the 
entire  park  at  $1,000,000,  but  did  not  offer  to  buy  it  (T.  II  184). 

^''Trustee's  balance  sheet  of  December  31,  1965,  Exhibit  8,  Appendix 
E  hereto. 

^^It  is  significant  to  note  that,  despite  the  money  poured  into  Legend 
City  by  the  trustee  and  his  operator,  Browning,  during  1965,  the  value 
of  the  assets  has  not  increased  since  December  31,  1964  (T.  Ill  390-94). 
For  comparison  purposes,  the  balance  sheet  of  Legend  City  on  December 
31,  1964,  which  is  exhibit  A,  is  attached  to  this  brief  as  Appendix  D. 
It,  of  course,  reflects  only  book  values  of  the  assets,  but  the  liabilities  are 
all  real.  The  balance  sheet  of  December  31,  1965  (the  latest  available 
for  the  March  hearings),  which  is  Exhibit  8,  is  attached  to  this  brief 
as  Appendix  E. 
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D.  The  Instant  Proceedings. 

As  noted,  in  March  of  1966,  the  trustee  petitioned  for  issu- 
ance of  a  third  certificate  of  indebtedness,  this  one  to  be  $100,000. 
The  park  having  lost  $206,337.90  in  the  1965  calendar  year, 
the  trustee  now  proposed  to  operate  it  for  two  additional  years. 
He  did  not  propose  to  pay  any  interest  or  any  portion  of  the  mort- 
gage debt  or  property  taxes  with  these  funds  or  with  the  1966 
operating  funds. 

The  trustee's  petition  for  the  certificate  alleged  that  if  this  cer- 
tificate were  not  authorized,  the  debtor  would  have  to  be  adjudi- 
cated a  bankrupt  or  the  Chapter  X  proceedings  would  necessarily 
be  dismissed  (R.538).  As  is  summarized  in  the  Jurisdiction  state- 
ment in  the  beginning  of  this  brief,  the  appellants  asked  the  court 
to  adjudicate  the  debtor  a  bankrupt  or  to  terminate  the  Chapter  X 
proceedings  and  resisted  altogether  the  issuance  of  the  third  cer- 
tificate. Appellants'  position  was  that  whether  the  original  orders 
had  been  right  or  wrong,  the  operating  history  of  1965  and  the 
value  testimony  now  available  proved  that  Legend  City  is  a  hope- 
less endeavor.  Appellants  also  moved  for  an  order  of  sequestra- 
tion of  rents  and  profits  from  the  operation  of  the  business 
(R.585). 

The  hearing  was  held  in  late  March,  1966  (T.  III).  The  SEC 
supported  the  application  for  the  certificate.  It  advocated  that  the 
question  of  whether  the  certificate  should  be  given  a  priority  over 
the  secvured  debt  of  appellants  should  be  reserved  by  the  court 
to  a  later  time  (R.614).  The  court  granted  the  trustee's  petition 
and  adopted  the  SEC's  position  concerning  the  postponement  of 
determination  as  to  what  the  priority  of  the  $100,000  third  cer- 
tificate should  be.  It  ruled  against  appellants  on  all  points. 

This  appeal  followed. 

SPECIFICATION  OF  ERRORS 

1.  The  district  court  erred  in  not  requiring  the  adjudication  of 
the  debtor  a  bankrupt,  or  in  not  requiring  the  dismissal  of  Chap- 
ter X  proceedings,  either  on  its  own  motion  or  in  response  to 
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appellants'  pleadings,  in  view  of  the  operating  history  and  present 
financial  circumstances  of  the  debtor  corporation  as  presented  at 
the  hearing  on  issuance  of  trustee's  certificates. 

2.  The  distria  court  erred  in  authorizing  the  issuance  of  Cer- 
tificates of  Indebtedness  No.  3  in  view  of  the  facts  presented  to 
the  court  at  the  hearing  concerning  the  issuance  and  in  view  of 
the  operating  history  and  present  financial  circumstances  of  the 
debtor  corporation. 

3.  The  district  court  erred  in  not  fixing  the  priority  of  the  Cer- 
tificates of  Indebtedness  No.  3  as  subsequent  and  junior  to  the 
lien  of  appellants'  security  interest,  and  erred  in  reserving  juris- 
diction to  fix  that  priority  at  a  later  date,  since  it  has  no  juris- 
diaion  to  do  so. 

4.  The  district  court  erred  in  not  protecting  appellants'  security 
interest  in  property  of  the  debtor  by  not  granting  appellants'  mo- 
tion for  sequestration  of  rents  and  profits,  particularly  in  light  of 
the  testimony  as  to  the  operating  history  and  present  financial 
circumstances  of  the  debtor  corporation  brought  out  at  the  hearing 
on  appellants'  motion. 

SUMMARY  OF  ARGUMENT 

During  the  most  recent  hearings  in  this  Chapter  X  proceeding, 
the  hearings  on  the  trustee's  application  for  issuance  of  Certifi- 
cate of  Indebtedness  No.  3,  the  district  court  should  have  adjudi- 
cated the  debtor  corporation  a  bankrupt  under  Section  236,  11 
U.S.C.  Sec.  636,  and  directed  liquidation.  This  determination 
should  have  been  made  by  the  court  on  the  basis  of  the  factual 
data  before  it — the  history  of  operating  losses  prior  to  the  insti- 
tution of  the  Chapter  X  proceedings,  which  included  a  loss  of 
$138,795.33  during  1964  alone,  an  even  greater  loss  in  the 
trustee's  operation  of  the  park  during  1965  of  $206,337.00,  and 
the  faa  that  the  trustee  was  granted  every  form  of  relief  which 
he  thought  desirable  for  the  successful  operation  of  the  park  dur- 
ing 1965,  and  still  lost  more  money  than  had  been  lost  in  the 
preceding  year.  Furthermore,  the  debts  of  the  debtor  are  sub- 
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stantially  as  great  as  the  most  optimistic  valuation  of  its  assets, 
and  the  secured  debts  alone  are  greater  than  any  realistic  value 
of  the  debtor's  assets.  The  court  should  have  adjudicated  the  debtor 
corporation  a  bankrupt  and  ordered  its  liquidation  because  the 
trustee  has  not  yet,  in  a  year  and  a  half,  been  able  to  file  a  report 
proposing  a  plan  of  reorganization  or  explaining  why  such  a  plan 
cannot  be  proposed,  and  because  in  fact  the  total  record  before  the 
court  conclusively  proves  that  no  plan  can  be  proposed,  adopted 
and  put  into  effect.  Since  reorganization  is  the  heart  and  purpose 
of  the  corporate  reorganization  provisions  of  the  Bankruptcy  Act, 
reorganization  proceedings  should  and  must  be  terminated  when 
it  becomes  apparent  that  reorganization  is  impossible. 

The  same  facts  which  show  that  the  debtor  corporation  should 
be  adjudicated  a  bankrupt  are  even  more  clear  in  indicating  that 
the  Certificates  of  Indebtedness  No.  3  were  improperly  authorized 
and  issued.  A  certificate  of  indebtedness  in  a  corporate  reorganiza- 
tion proceeding  which  will,  or  could  have,  priority  over  secured 
indebtedness  should  be  issued  only  when  the  funds  raised  by  the 
sale  of  the  certificate  will  be  used  to  put  assets  into  the  business 
so  that  secured  creditors  will  not  lose  their  security.  The  only 
time  certificates  of  this  type  can  be  sold  to  be  used  for  working 
capital,  which  might  become  dissipated,  is  when  the  value  of  the 
assets  is  clearly  in  excess  of  the  value  of  the  security  of  the  secured 
creditors — a  situation  which  is  manifestly  not  true  here.  The  ac- 
cumulation of  certificates  of  indebtedness  and  real  property  taxes 
ahead  of  appellants'  security  has  in  the  past  and  will  in  the  future 
impair  and  endanger  appellants'  security  in  violation  of  the  rule 
of  absolute  priority  for  senior  creditors. 

The  priority  of  Certificates  of  Indebtedness  No.  3  was  not  fixed 
by  the  court's  order.  The  court  attempted  to  retain  jurisdiction 
to  fix  priority  at  a  later  date.  This  not  only  renders  appellants' 
security  interests  unmarketable,  since  there  is  no  way  to  fix  what 
appellants  own  until  the  priority  of  these  certificates  is  estab- 
lished, but  shows  that  the  court  was  and  is  concerned  about  the 
fact  that  the  property  of  the  debtor  corporation  is  not  sufiicient  to 
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adequately  secure  appellants'  mortgage  indebtedness  and  the  new 
certificates.  Any  jurisdiction  the  court  may  have  had  to  issue  the 
certificates  at  all  was  such  that  the  court  was  required  to  place  the 
certificates  in  a  priority  position  junior  in  right  to  appellants'  se- 
curity interest  and  the  court  could  not  reserve  jurisdiction  to 
place  it  ahead  of  appellants'  security  interest  if  it  later  develops 
that  there  is  insufficient  property  available  to  satisfy  both  appel- 
lants' claims  and  those  of  the  certificate  holders. 

Under  these  circumstances,  appellants  had  a  right  to  have  their 
motion  for  sequestration  of  rents  and  profits  granted.  In  addition 
to  their  mortgage  lien,  appellants  have  a  security  interest  in  the 
rents  and  profits  of  the  debtor  corporation,  and  the  issuance  of 
the  certificates  of  indebtedness  No.  3  was  for  the  purpose  of  al- 
lowing the  trustee  to  operate  the  debtor's  business.  If  any  rents 
and  profits  should  accrue  in  1966  (a  circumstance  quite  unlikely 
in  view  of  the  trustee's  past  record  of  operations),  and  if  those 
rents  and  profits  are  not  sequestered,  appellants  lose  a  valuable 
portion  of  the  security  for  which  they  originally  bargained. 

The  totality  of  the  court's  orders  appealed  from  here  are  such 
that  the  appellants,  who  are  the  senior  secured  creditors  of  the 
debtor  corporation  and  therefore  should  be  placed  in  a  position 
of  priority  to  recover  from  the  debtor's  assets,  have  instead  been 
required  to  finance  an  operation  of  the  trustee  which  was  ill  ad- 
vised in  its  inception  and  disastrous  in  its  consequences.  The  total- 
ity of  the  rulings  of  the  court  appealed  from  here  inequitably  and 
illegally  continues  that  situation. 

ARGUMENT 
I.  The  Debtor  Corporation  Should  be  Adjudicated  a  Bankrupt 
Under  Section  236  of  the  Banicruptcy  Act  and  be  Liquidated 
Accordingly. 

The  debtor  corporation  is  hopelessly  insolvent  and  its  situation 
is  rapidly  deteriorating.  The  trial  court  erred  in  not  adjudicating 
it  a  bankrupt. 

Let  us  strip  the  matter  to  bedrock:  here  is  a  corporation,  which 
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at  the  most  optimistic  present  valuation  as  shown  in  the  record, 
is  worth  $1,650,000.00.  Its  hard  liabilities,  tangible,  real  and 
present,  without  any  speculation  at  all,  are  substantially  equal  to 
this  optimistic  figure  and  are  far  higher  than  any  realistic  figure 
in  the  record.  This  unhappy  enterprise  is  not  merely  flat  broke, 
but  it  is  continuing  to  go  downward  at  the  spectacular  rate  of  the 
1964  deficit  of  $138,795.33  and  a  1965  deficit  of  a  lusty  $206,- 
337.90. 

Nobody  ever  saw  such  a  sick  cat  get  well.  The  optimistic  esti- 
mate assumes  that  someone  might  buy  this  enterprise,  despite  its 
deficits,  at  a  good  high  price.  But  in  a  year  and  a  half  of  waiting 
for  the  first  serious  or  tangible  offer,  nothing  has  turned  up;  and 
there  is  no  rational  basis  at  all  to  suppose  that  a  generous  Midas 
awaits  around  the  corner.  As  noted  in  the  statement  of  facts,  the 
trustee  and  his  1965  operator  had  carte  blanche  from  the  district 
court  to  make  something  out  of  this  park  if  they  could.  The 
trustee  was  relieved  of  the  necessity  of  abiding  by  "sweetheart 
contracts"  with  lessees  and  concessionaires.  These  concession  con- 
tracts must  be  reinstated  to  their  original  form  during  the  1966 
operating  season  and  the  trustee  will  not  legally  have  the  benefit 
of  more  favorable  terms  during  1966.  Moreover,  the  trustee  had 
his  choice  of  experienced  operators  and  chose  the  one  he  wanted 
to  test  his  theory  that  new  management  would  cure  the  defi- 
ciencies of  the  park.  Furthermore,  the  trustee  had  a  blank  check — 
he  drew  two  certificates  of  indebtedness,  putting  them  ahead  of 
common  creditors,  a  privilege  which  no  normal  operator  would 
have. 

Despite  the  fact  that  the  trustee  and  his  operator  were  freed 
of  the  burdensome  concession  contracts,  despite  the  fact  that  the 
trustee  had  an  idyllic  power  over  the  situation  which  no  normal 
businessman  could  expect,  he  still  lost  over  $200,000  in  the 
year  1965. 

In  summary,  the  trustee  has  taken  a  bad  situation  and  turned 
it  into  a  disaster.  The  book  value  of  the  assets,  an  item  of  doubt- 
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ful  meaning  in  any  event,  has  not  increased  noticeably  in  the 
year  and  a  half  since  the  trustee  took  over  the  park.  The  same 
assets  have  obviously  depreciated  in  actual  value  during  that 
period.  The  liabilities  of  the  debtor,  however,  have  been  increased 
as  a  result  of  the  trustee's  1965  operations,  which  resulted  in  a 
loss  in  excess  of  $200,000.  The  liabilities  have  been  further  in- 
creased by  the  unknown  amount  of  administrative  expense  not 
reflected  on  the  debtor's  books,  plus  attorneys'  fees  which  will 
have  to  be  allowed  secured  creditors,  extra  interest  caused  by  the 
delay  in  foreclosure,  and  other  such  expenses.  At  the  early  stages 
of  the  Chapter  X  proceedings,  the  appellants,  as  secured  cred- 
itors, objected  to  the  continuation  in  Chapter  X  on  the  ground 
that  their  security  was  in  danger.  Much  evidence  was  presented 
to  support  their  position.  The  net  result  of  the  court  rejecting 
that  argument  and  evidence  has  been  to  put  these  secured  cred- 
itors in  even  greater  jeopardy. 

Significantly,  there  has  never  been  a  report  by  the  trustee  as  to 
the  results  of  his  investigation  of  the  property,  liabilities,  and 
financial  condition  of  the  debtor,  whether  the  continuance  of  its 
business  is  desirable,  or  even  if  the  debtor  is  solvent  or  insolvent 
35  those  terms  are  defined  and  used  in  Chapter  X  of  the  Bank- 
ruptcy Act.  Apparently  the  trustee  is  planning  to  wait  to  make 
such  a  report  to  the  court  until  at  least  one  more  full  operating 
season  has  passed.  Perhaps  he  is  waiting  for  the  1967  season  to 
pass  as  well.  However,  with  the  record  that  has  been  made,  the 
court  does  not  need  the  delivery  of  the  Section  167,  11  U.S.C. 
Sec.  567,  report  to  answer  the  question.  The  debtor  corporation 
is  hopelessly  insolvent  and  there  is  no  chance  whatever  that  the 
trustee  can  reduce  the  insolvency  to  any  significant  degree,  or 
propose  a  plan  of  reorganization  that  can  keep  the  business  alive. 

The  Chapter  X  court  in  this  situation  should  terminate  the 
proceedings  and  adjudicate  the  debtor  a  bankrupt.  The  district 
court  should  not  grant  further  time  for  the  proposal  of  a  plan  of 
reorganization  if  there  is  no  immediate  prospect  that  the  debtor 
or  the  trustee  can  devise  an  acceptable  plan,  especially  if  a  year 
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and  a  half  has  elapsed  since  filing  the  original  Chapter  X  petition. 
See  John  Hancock  Mut.  Life  Ins.  Co.  v.  Casey,  141  F.2d  104  ( 1st 
Cir.  1944),  cert,  denied,  323  U.S.  713,  65  Sup.  Ct.  39,  89  L.  Ed. 
574  (1944).  The  Court  stated: 

".  .  .  .  If  the  petition  has  been  approved  [under  Section  144; 
11  U.S.C.  Sec.  544}  and  it  later  becomes  evident  to  the 
judge  that  there  is  no  reasonable  prospect  of  effecting  a  plan 
of  reorganization,  it  then  becomes  his  duty  to  terminate  the 
Chapter  X  proceedings,  pursuant  to  §  236,  .  .  .  ."  l4l  F.2d 
at  107. 

This  is  precisely  the  situation  we  have  here.  There  simply  is 
no  possibility  of  the  trustee  or  anyone  else  working  out  a  prac- 
tical and  equitable  plan  of  reorganization  for  this  debtor.  Not  even 
the  secured  debts  can  be  supported  and  eventually  paid  by  the 
continued  operation  of  the  business,  and  under  no  event  could 
there  be  anything  at  all  for  unsecured  creditors  and  stockholders. 
This  is  so  even  without  reference  to  the  fact  that  the  mortgage 
holder-appellants  will  not  consent  to  any  alteration  or  modifica- 
tion or  change  in  their  rights.  In  this  matter,  such  consent  would 
be  necessary  for  any  plan  to  be  put  into  effect.  Section  179  of 
the  Bankruptcy  Act,  11  U.S.C.  Sec.  579;  Leas  v.  Courtney  Co., 
261  F.2d  13  (4th  Cir.  1958);  Arey  &  Russell  Lumber  Co.  v. 
American  Nat'l  Bank  &  Trust  Co.,  201  F.2d  508  (4th  Cir. 
1953).  Not  only  is  there  no  possibility  of  working  out  a  prac- 
ticable and  equitable  plan  in  this  case,  but  also  expenses  are  ac- 
cumulating, the  value  of  the  debtor's  assets  is  shrinking,  and  the 
total  liabilities  are  increasing.  All  these  factors  justify  the  re- 
organization court  adjudicating  the  debtor  corporation  a  bank- 
rupt, despite  the  fact  that  the  debtor  corporation  and  its  stock- 
holders still  want  reorganization.  Eddy  Shipbuilding  Corp.  v.  Bay 
Trust  Co.,  168  F.2d  993  (6th  Cir.  1948). 

In  a  situation  such  as  this,  a  reorganization  cannot  possibly 
be  feasible  since  it  involves  a  greater  debt  than  the  property  can 
support.  Wayne  United  Gas  Co.  v.  Owens-Illinois  Glass  Co.,  91 
F.2d  827  (4th  Cir.  1937):  ^ 
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"However  honest  in  its  efforts  the  debtor  may  be,  and  how- 
ever sincere  its  motives,  the  District  Court  is  not  bound  to 
clog  its  docket  with  visionary  or  impractical  schemes  for 
resuscitation."  91  F.2d  at  831. 

Similar  fact  situations  existed  in  Oakland  Hotel  Co.  v.  Crocker 
First  Nat'l  Bank,  85  F.2d  959  (9th  Cir.  1936),  and  In  re  Cos- 
mopolitan Hotel,  Inc.,  85  F.2d  851  (10th  Cir.  1936).  In  each 
of  these  proceedings,  a  hotel  went  into  Chapter  X  and  was  oper- 
ated by  a  receiver  or  a  trustee  at  a  loss  during  the  pendency  of 
the  proceedings.  The  secured  creditors  would  not  consent  to  any 
plan  which  would  jeopardize,  eliminate  or  change  their  security 
interest  and  it  did  not  appear  that  any  angel  would  come  forth 
with  sufficient  funds  to  purchase  the  secured  creditors'  interest. 
In  each  case,  the  dismissal  of  the  petition  under  former  Section 
77B  was  held  to  be  proper  since  no  relief  of  the  kind  contem- 
plated by  Chapter  X  was  possible.  In  this  case  the  present  posture 
of  the  Chapter  X  is  such  that  adjudication  and  liquidation  is 
clearly  called  for. 

We  appreciate  that  the  Securities  and  Exchange  Commission 
disagrees  with  us  and  has  supported  the  position  taken  by  the  dis- 
trict court  on  this  matter.  While  the  Commission  is  respected,  it  is 
of  course  not  sacrosanct.  The  Commission,  in  its  role  of  an  amicus 
adviser  to  the  court,  6 A  Collier,  Bankruptcy,  j|  9-27  (l4th  ed. 
1965)  is  supposed  to  advise  the  court  from  the  broad  point  of 
view  of  the  public  interest  and  the  general  interest  of  investors. 
Ibid.  Given  these  facts,  this  case  must  be  regarded  as  a  failure 
on  the  part  of  the  Commission  properly  to  advise.  We  think  par- 
ticularly unsound,  and  with  an  unsoundness  which  permeates  its 
entire  role  in  this  matter,  its  recommendation  concerning  the  sale 
of  the  third  certificate  of  indebtedness  without  determining  what 
the  rights  of  the  purchasers  of  that  certificate  would  be.  We  shall 
develop  that  matter  more  precisely  in  its  place,  and  pass  it  here 
only  with  the  observation  that  the  Commission  has  offered  no 
specific  facts  to  warrant  the  conclusions  which  it  recommends. 

The  facts  brought  out  in  the  various  hearings  on  this  matter 
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and  the  law  as  it  is  presented  in  this  brief  and  as  has  been  pre- 
sented to  the  district  court  show  that  the  debtor  corporation  should 
be  declared  a  bankrupt,  should  be  liquidated  and,  most  important, 
should  not  be  operated  under  a  Chapter  X  trusteeship.  j 

This  is  particularly  true  because  the  purpose  of  a  reorganization 
proceeding  is  to  reorganize,  and  there  never  has  been  and  is  not 
now  any  possibility  of  a  successful  reorganization  plan  being  con- 
summated, n 

Central  to  the  purpose  of  Chapter  X  of  the  Bankruptcy  Act 
is  the  necessity  that  a  plan  or  reorganization  be  proposed  and 
adopted.  Section  146,  11  U.S.C.  Sec.  546,  provides  that  a  peti- 
tion filed  under  Chapter  X  may  be  dismissed  even  before  a  hearing 
if  it  is  unreasonable  to  expect  that  a  plan  or  reorganization  can 
ultimately  be  effected.  Arey  &  Russell  Lumber  Co.  v.  American 
Nat'l  Bank  &  Trust  Co.,  201  F.2d  508  (4th  Cir.  1953).  Seaion 
167(6),  11  U.S.C.  Sec.  567(6),  requires  the  trustee  to  give  no- 
tice to  the  creditors  and  stockholders  so  that  they  may,  if  they 
wish,  submit  suggestions  for  the  formation  of  a  plan  within  a 
time  therein  named.  Section  169,  H  U.S.C.  Sec.  569,  provides 
that  the  judge  must  fix  a  time  within  which  the  trustee  shall  pre- 
pare and  file  a  plan  or  a  report  of  his  reasons  why  a  plan  cannot 
be  effected  and  must  fix  a  time  for  a  hearing  on  such  a  plan. 
Section  170,  11  U.S.C.  Sec.  570,  provides  that  other  affected  per- 
sons may  also  promulgate  plans.  If  no  plan  is  proposed  or  ap- 
proved or  if  a  confirmed  plan  is  not  consummated,  the  court 
must  dispose  of  the  proceedings  under  Section  236,  11  U.S.C.  Sec. 
636. 

It  is  true  that  the  district  court  has  a  certain  amount  of  dis- 
cretion and  time  leeway  in  determining  whether  or  not  a  plan 
of  reorganization  can,  in  fact,  be  proposed,  approved  and  ulti- 
mately consummated.  Even  the  fact  that  a  class  of  secured  cred- 
itors announces  in  advance  that  it  will  not  agree  to  a  reorganiza- 
tion plan  does  not,  in  and  of  itself,  make  it  impossible  for  a 
Chapter  X  reorganization  petition  to  be  filed  in  good  faith,  as 


23 

the  term  is  used  in  Section  146,  11  U.S.C.  Sec.  546.  York  v. 
Florida  So.  Corp.,  310  F.2d  109  (5th  Cir.  1962),  cert,  dented, 
372  U.S.  943,  83  Sup.  Ct.  936,  9  L.  Ed.  2d  968  (1963).  This  is 
the  case  even  though  it  is  necessary  for  creditors  holding  two- 
thirds  of  the  claims  filed  and  allowed  by  each  class  to  approve 
the  plan  before  it  can  be  confirmed  by  the  court.  Section  179,  H 
U.S.C.  Sec.  579-  A  comparison  of  York  v.  Florida  So.  Corp., 
supra,  with  Arey  &  Russell  Lumber  Co.  v.  American  Nat'l  Bank 
&  Trust  Co.,  supra,  Leas  v.  Courtney  Co.,  261  F.2d  13  (4th  Cir. 
1958),  and  Janaf  Shopping  Center,  Inc.  v.  Chase  Manhattan 
Bank,  282  F.2d  211  (4th  Cir.  I960),  establishes  a  set  of  guide 
lines  for  the  Reorganization  Court  in  its  initial  determination 
whether  or  not  a  plan  of  reorganization  is  feasible. 

If  it  is  impossible  for  a  plan  of  reorganization  to  be  formu- 
lated and  carried  out  without  the  consent  of  the  secured  creditors, 
and  if  the  secured  creditors  announce  in  advance  that  they  will 
oppose  any  plan  of  reorganization  which  modifies  their  rights 
in  any  particular,  the  petition  is  not  filed  in  good  faith  because 
a  plan  of  reorganization  simply  cannot  be  effected.  (Arey  &  Rus- 
sell, Leas,  Janaf.)  A  typical  situation  where  this  might  occur 
would  be  where  a  single  secured  creditor  holds  mortgages  secur- 
ing the  entire  debtor  corporation's  property,  and  where  that  prop- 
erty is  worth  less  than  the  amount  of  the  indebtedness  to  that 
creditor.  However,  if  the  property  owned  by  the  debtor  corpora- 
tion is  worth  substantially  more  than  the  secured  indebtedness, 
it  might  be  possible  to  formulate  a  plan  in  which  the  secured 
indebtedness  could  be  entirely  paid  off  and  the  business  remain 
in  operation.  In  such  a  case,  the  opposition  of  the  secured  cred- 
itor or  creditors  to  the  plan  would  not  be  determinative,  at  least 
in  the  initial  stages.  (York) 

The  initial  petition  in  this  case,  however,  shows  that  the  situa- 
tion presented  to  the  court  below  was  not  within  the  guide  lines 
of  York  V.  Florida  So.  Corp.,  supra.  The  petition  stated: 

"The  rights  of  secured  creditors  must  be  altered  or  modified 
by  the  issuance  of  other  securities  and  the  cancellation  or 
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modification  of  their  liens  or  otherwise.  All  such  secured 
creditors  will  not  consent  to  an  alteration  or  modification  of 
their  rights.  As  part  of  the  reorganization,  the  secured  debts, 
the  capital  structure  or  the  rights  of  stockholders  must  be 
changed  and  altered."  (R.4-5) 

Not  only  is  it  now  abundantly  clear  that  it  is  and  will  be  im- 
possible to  formulate  a  plan  for  Legend  City,  Inc.,  in  which  the 
secured  indebtedness  can  be  paid  off  and  the  business  remain  in 
operation,  it  was  so  apparent  at  the  time  of  the  original  filing 
that  it  was  included  in  the  debtor's  petition  for  reorganization. 
Therefore,  under  the  authority  of  Arey  &  Russell,  Leas,  and 
Janaf,  supra,  the  petition  showed  on  its  face  that  it  was  not  filed 
in  good  faith  and  should  have  been  dismissed  at  the  first  in- 
stance. Since  the  secured  creditors  do  not  consent  to  an  altera- 
tion of  their  rights,  they  must  be  paid  off  or  given  "a  substitute 
of  the  most  indubitable  value."  In  re  Murel  Holding  Corp.,  75 
F.2d  941,  942  (2d  Cir.  1955).  This  is  clearly  impossible. 

Furthermore,  beginning  with  the  court's  initial  order  of  ap- 
proval, it  quickly  became  apparent  that  the  debtor's  petition  was 
erroneous  in  part  because  the  valuation  alleged  in  the  petition 
was  completely  out  of  proportion  to  the  aaual  value  of  the  assets. 
On  January  19,  1965,  eight  days  after  the  district  court  entered 
its  initial  order  approving  the  petition  of  the  debtor,  and  the 
same  day  that  the  appellants  entered  their  appearance  in  the  pro- 
ceedings by  filing  the  statement  of  attorneys  pursuant  to  Section 
210,  11  U.S.C.  Sec.  610,  the  appellants,  in  a  motion  to  dismiss 
the  petition,  stated  that: 

"The  mortgagees  will  not  give  their  consent  to  any  plan  of 
reorganization  which  in  any  way  modifies  or  alters  their 
rights.  Since,  as  is  stated  in  the  petition,  any  plan  of  reor- 
ganization must  modify  or  alter  their  rights,  there  cannot  be 
a  successful  plan  of  reorganization  in  this  case  and  the  peti- 
tion must  be  dismissed  since  it  was  not  filed  in  good  faith." 

Argument  was  held  February  1,  1965  on  the  motion  to  dis- 
miss. The  burden  of  proof  as  to  good  faith  in  filing  was  on  the 
petitioner-debtor  corporation.  Marine  Harbor  Properties,  Inc.  v. 
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Manufacturers  Trust  Co.,  317  U.S.  78,  63  Sup.  Ct.  93,  87  L.  Ed. 
64  (1942);  Gruhhs  v.  Pettit,  282  F.2d  557  (2d  Cir.  I960);  In 
re  St.  Charles  Hotel  Co.,  60  F.  Supp.  322  (D.N.J.  1945),  aff'd, 
149  F.2d  645  (3d  Cir.  1945),  cert,  denied  sub  nom.,  Ladin  v. 
Hurwith,  326  U.S.  738,  66  Sup.  Ct.  48,  90  L.  Ed.  440  (1945). 
Nonetheless,  petitioner-debtor  did  nothing  more  than  rely  on  the 
book  value  of  the  assets  which  has  been  presented  in  its  Section 
128,  11  U.S.C.  Sec.  528,  petition.  The  district  court  required 
nothing  more.  Had  the  debtor  corporation,  in  fact,  been  worth 
$2,000,000  more  than  the  total  of  its  liabilities,  surely  there 
would  have  been  no  need  for  a  Chapter  X  proceedings.  Nonethe- 
less, the  distria  court  exercised  its  discretion  and  denied  the  mo- 
tion to  dismiss  made  by  appellants. 

In  its  pleadings,  the  debtor  corporation  had  admitted  that  if, 
after  a  petition  had  been  approved,  it  later  became  apparent  to 
the  district  court  that  there  was  no  reasonable  prospect  of  effect- 
ing a  plan  of  reorganization,  it  then  became  the  court's  duty  to 
terminate  the  Chapter  X  proceedings  (R.58).  John  Hancock 
Mut.  Life  Ins.  Co.  v.  Casey,  14 1  F.2d  104  (1st  Cir.  1944),  cert, 
denied,  323  U.S.  713,  65  Sup.  Ct.  39,  89  L.  Ed.  574  (1944). 
Evidence  of  this  kind  was  presented  to  the  court  at  the  time  of 
the  hearing  of  February  15,  1965,  on  the  petition  of  the  trustee 
for  an  order  of  the  court  authorizing  him  to  issue  his  first  certifi- 
cate of  indebtedness.  It  was  abundantly  clear  at  that  time  that 
the  opposition  of  appellants  to  having  their  rights  modified  was 
sufficient  under  the  cases  cited  earlier  in  this  brief  to  negate  any 
finding  of  a  plan  being  feasible.  It  was  clear  at  that  time  that  it 
would  be  impossible  to  formulate  or  to  get  approval  of  a  plan  of 
reorganization  in  accordance  with  the  provisions  of  Chapter  X. 

Even  if  the  district  court  properly  exercised  its  discretion  in 
not  dismissing  the  debtor's  petition  at  that  point,  however,  it 
thereafter  became  apparent  that  no  plan  of  reorganization  would 
be  forthcoming,  and  that  the  trustee  was  merely  using  the  re- 
organization provisions  of  the  Bankruptcy  Act  to  get  a  free  ride 
at  the  expense  of  the  secured  creditors.  One  of  the  keystones  of 
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Chapter  X  is  the  requirement  that  the  trustee  file  a  proposed  plan 
for  corporate  reorganization.  Indeed,  it  is  toward  that  plan  that 
the  entire  Chapter  X  proceedings  are  directed.  It  is  a  requirement 
of  the  Act  that  such  a  plan  be  presented  within  the  soonest  pos- 
sible time,  or,  at  the  very  least,  that  the  trustee  report  to  the  court 
valid  reasons  why  such  plan  cannot  be  formulated  until  a  later 
date.  Section  169,  H  U.S.C.  Sec.  569-  The  court,  in  its  initial 
order  approving  the  petition,  had  set  60  days  from  the  date  of 
that  order  (which  was  later  extended  until  April  1,  1965)  as  a 
reasonable  time  within  which  the  trustee  should  prepare  and  file 
a  plan  or  a  report  of  his  reasons  why  the  plan  could  not  be  filed. 
The  trustee  then  moved  the  court  on  March  22,  1965,  for  an 
order  extending  the  time  for  proposing  that  plan  to  "the  earliest 
date  practicable." 

This  motion  for  an  extension  was  filed  immediately  after  the 
full  hearing  under  Section  144,  11  U.S.C.  Sec.  544,  in  which  the 
court  had  just  determined  that  the  petition  had  been  filed  in  good 
faith.  In  other  words,  evidence  was  presented  to  the  court  on 
March  5  and  19,  1965,  that  it  was  reasonable  to  expect  that  a 
plan  of  reorganization  could  be  formulated  and  presented  to  the 
court  in  accordance  with  the  provisions  of  Chapter  X.  Then,  three 
days  later,  on  March  22,  1965,  the  trustee  came  back  to  court 
stating  that  he  could  not  prepare  such  a  plan  within  the  reason- 
able time  ordered  by  the  court.  Even  more  significant,  such  a 
proposed  plan  of  reorganization  has  still  not  been  presented,  even 
though  it  is  now  well  over  a  year  later.  A  year  and  a  half  from 
the  date  of  filing  of  the  original  petition  is  not  the  "earliest  prac- 
ticable time,"  even  under  the  terms  of  the  court  order  extending 
time  for  filing  a  plan.  After  a  year  and  a  half,  it  becomes  clear 
that  the  instant  Chapter  X  proceedings  are  being  used,  and  have 
been  used  from  inception,  as  a  mere  "nursing  receivership" — a 
use  which  has  been  condemned  by  the  United  States  Supreme 
Court.  Continental  III.  Bank  &  Trust  Co.  v.  Chicago,  R.I.  &  Pac. 
Ry.,  294  U.S.  648,  55  Sup.  Ct.  595,  79  L.  Ed.  1110  (1935). 
Similarly,  the  Seventh  Circuit  has  stated:  ^ 
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"If  plans  are  not  forthcoming  with  reasonable  promptness, 
relief  will  be  granted  appellants.  This  bankruptcy  proceed- 
ing contemplates  a  plan  of  reorganization.  This  must  be 
undertaken  expeditiously  aand  proceeded  with  diligently. 
Such  proceedings  must  never  he  viewed  as  nursing  receiver- 
ships. The  two  sections,  74  and  77,  (11  U.S.C.A.  §  202, 
205 )  [Now  included  within  Chapter  X]  are  not  to  be  used 
to  delay,  but  to  facilitate  reorganizations  of  properties  that 
are  over-capitalized  or  whose  capital  structure  is  unfortun- 
ate. There  is  no  basis  for  appellants  to  assume  the  court  will 
not  insist  on  the  consummation  of  these  ends."  (Italics  in 
the  original.)  In  Re  Util.  Power  &  Light  Corp.,  91  F.2d 
598,  602  (7th  Cir.  1937),  cert,  denied,  302  U.S.  742,  58 
Sup.  Ct.  144,  82  L.  Ed.  573  (1937). 
This  authority  was  reaffirmed  as  to  Chapter  X  proceedings  in 
In  Re  Burton  Coal  Co.,  57  F.  Supp.  361  (N.D.  111.  1944)  and 
In  Re  McGann  Mfg.  Co.,  190  F.2d  845  (3d  Cir.  1951). 

The  passage  of  over  a  year  and  a  half  without  trustee  presenta- 
tion of  either  a  plan  or  of  reasons  why  a  plan  cannot  be  effected, 
the  continued  deterioration  of  assets  in  which  appellants  have  a 
security  interest,  the  continued  increase  in  liabilities,  and,  sig- 
nificantly, the  vast  increase  in  Chapter  X  administrative  debt,  the 
continued  eroding  of  the  position  of  the  secured  creditors,  the 
continuing  reaffirmation  of  the  position  of  the  secured  creditors 
that  they  will  not  consent  to  any  plan  which  would  change  their 
rights,  the  continued  history  of  losses  in  operation,  even  under 
supposedly  sound  and  experienced  management  and  without  the 
"sweetheart  contracts,"  and  the  necessity  of  reinstating  the  "sweet- 
heart contracts,"  if  there  is  to  be  continued  operation,  all  make  it 
clear  that  the  Chapter  X  proceedings  which  should  not  have  been 
properly  termed  in  good  faith  at  their  inception,  have  now  degen- 
erated into  actual  bad  faith.  The  only  part  of  the  Bankruptcy  Aa 
which  could  possibly  be  applicable  to  this  proceedings  at  this 
point  is  Section  236(2),  11  U.S.C.  Sec.  636(2),  which  requires 
an  order  adjudicating  the  debtor  a  bankrupt  or  dismissing  the 
proceeding.  It  is  hard  to  conceive  of  a  fact  situation  where  feasi- 
bility of  reorganization  being  eflfected  is  so  lacking.  The  court 
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below  will  be  fortunate,  indeed,  if  there  is  sufficient  estate  for 
liquidation  to  repay  the  certificates  of  indebtedness  which  have 
been  issued,  let  alone  the  administrative  debt  being  incurred. 

II.  None  of  the  Certificates  of  Indebtedness  were  Properly 
Issued  in  this  Matter;  Certainly  No.  3  Was  Not. 

If  we  are  right  in  the  argument  previously  made,  then,  far 
from  authorizing  the  certificate  of  indebtedness,  the  court  should 
have  put  the  debtor  into  bankruptcy.  It  not  only  did  not  do  so 
but  authorized  a  third  certificate  of  indebtedness  for  $100,000, 
and  that  authorization  is  expressly  challenged  on  this  appeal.  We 
incorporate  by  reference  all  that  has  been  said  going  to  the 
question  of  adjudication  in  bankruptcy;  at  a  minimum,  that  same 
evidence  and  those  same  considerations  forbid  the  third  certificate. 

There  have  been  three  separate  orders  of  the  distria  court 
authorizing  trustee's  certificates  of  indebtedness  which  may  ul- 
timately total  $160,000  (R.lOO,  139,  640).  This  appeal  is  from 
the  last  of  those  orders,  authorizing  $100,000.  Furthermore,  there 
are  unpaid  real  estate  taxes,  which  by  the  orders  of  the  district 
court,  have  priority  ahead  of  Certificates  of  Indebtedness  No.  1 
(R.lOO).  Under  Arizona  law  those  taxes  are  ahead  of  appellants' 
mortgage.  Ariz.  Rev.  Stat.  Ann.  Sec.  42-312  ( 1956).  Those  taxes 
delinquent  and  due,  currently  amount  to  approximately  $57,000 
(T.  Ill  286,  377).  At  this  point,  therefore,  over  $150,000  of 
claims  could  be  placed  ahead  of  the  mortgage  held  by  appellants, 
not  counting  the  true  administrative  expenses  which  according  to 
the  trustee  should  amount  to  another  $125,000  (T.  Ill  378).  In 
its  April  15  order  the  court  below  specifically  rejected  the  notion 
that  the  administrative  debt  should  be  subordinated  to  the  new 
certificates. 

Certificates  Nos.  1  and  2,  for  $10,000  and  $50,000  respeaively, 
have  been  issued,  the  money  has  long  since  been  spent,  the  cer- 
tificates have  not  been  repaid,  nor  is  there  any  money  available 
to  the  Trustee  from  which  payment  can  be  made.  The  order 
authorizing  the  issuance  of  Certificate  of  Indebtedness  No.  3,  for 
$100,000  is  one  of  the  orders  appealed  from  here. 
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Unlike  the  preceding  orders  in  which  the  sale  of  the  certificate 
is  made  in  a  unit  to  a  financial  institution  or  an  operator  if  it 
wishes  to  buy,  the  third  certificate  of  indebtedness  is  in  faa  a 
plural  certificate.  By  its  terms  it  expressly  contemplates  a  series 
of  certificates  which  can  be  sold  for  as  little  as  $10.  It  expressly 
contemplates  that  solicitation  for  this  purpose  shall  be  made 
among  the  existing  stockholders  and  creditors  of  the  debtor.^* 

Moreover,  it  is  not  settled  what  the  priority  of  these  certificates 
is  to  be.  At  the  recommendation  of  the  Securities  and  Exchange 
Commission,  the  question  of  whether  these  certificates  shall  be 
prior  to  the  outstanding  secured  debt  of  the  corporation  or  whether 
they  shall  take  their  place  at  the  foot  of  the  line  is  expressly 
reserved.  ^^ 


^^The  relevant  passages  of  the  order  are: 

"ORDERED  that  Certificate  of  Indebtedness  No.  3  may  be  issued  seri- 
ally in  amounts  not  to  exceed  the  total  sum  of  One  Hundred  Thousand 
Dollars  ($100,000.00)  provided,  however,  that  no  single  certificate  shall 
be  issued  as  a  part  thereof  in  an  amount  less  than  Ten  Dollars  ($10.00) ; 
and  it  is  further  .  .  . 

ORDERED  that  in  the  sale  of  said  certificates,  solicitation  shall  be 
limited  to  stockholders,  unsecured  creditors  and  secured  creditors;  pro- 
vided, that  any  other  persons  may  purchase  said  certificates  without  solici- 
tation. .  .  ."  (R.640,  643-44) 

^^The  Court's  order  provides: 

"ORDERED  that  if  there  be  no  such  income  or  if  such  income  is  in- 
sufficient to  repay  said  Certificate  of  Indebtedness  No.  3,  then  said  cer- 
tificate of  indebtedness  shall  be  paid  as  a  cost  and  expense  of  administra- 
tion and  a  liability  of  the  Trustee  out  of  the  unencumbered  or  free  assets 
of  LEGEND  CITY,  INC.,  provided,  however,  that  the  above-entitled 
Court  reserves  jurisdiction  to  determine  upon  proper  notice  and  hearing 
to  what  extent,  if  any,  said  certificate  of  indebtedness  shall  be  accorded 
a  lien  status  prior  to  the  mortgage  or  lien  of  secured  creditors  of  LEGEND 
CITY,  INC."  (R.641). 

The  SEC  had  filed  a  memorandum  advising  the  Court  that: 
".  .  .  .  the  Court  should  reserve  jurisdiction  to  determine  at  a  later 
date  the  extent  to  which,  if  at  all,  the  trustee's  certificates  should  be  given 
any  priority  over  the  secured  creditors  of  the  debtor  corporation.  There 
is  no  need  to  resolve  this  issue  at  this  time.  In  a  proper  case,  it  has  been 
held  that  the  Court  would  be  justified,  should  reorganization  fail,  in 
charging  certain  expenses  of  the  aborted  proceeding  against  secured  assets, 

(Continued  on  Page  30) 
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The  order,  in  short,  creates  a  sort  of  financial  double  jeopardy 
for  everyone  involved.  The  original  investors,  having  lost  their 
shirts,  are  now  given  the  opportunity  under  the  imprimatur  of 
a  federal  district  court  to  divest  themselves  of  another  garment  as 
well;  while  if  the  poor  original  creditors,  whose  only  offense  is 
that  they  advanced  several  hundred  thousands  of  dollars  on  the 
note  and  mortgage,  should  now  wish  to  try  to  sell  that  obligation, 
neither  they  nor  their  purchaser  would  know  whether  this  third 
certificate  comes  before  or  after  their  securities. 

When  the  court  under  Sec.  116(2),  11  U.S.C  516(2), 
authorizes  certificates  of  indebtedness,  it  exercises  a  broad  grant 
of  power  which  must  be  exercised  cautiously.  The  court  may  only 
"upon  cause  shown"  authorize  a  trustee  to  issue  Certificates  of 
Indebtedness,  ".  .  .  upon  such  terms  and  conditions  and  with  such 
security  and  priority  in  payment  over  existing  obligations,  secured 
or  unsecured,  as  in  the  particular  case  may  be  equitable." 

As  stated  in  the  leading  case: 

"The  exercise  of  the  power  to  authorize  the  issuance  of  trus- 
tee's certificates  and  to  supplant  the  existing  first  mort- 
gage calls  for  careful,  cautious  and  considerate  action  by  the 


when  the  free  or  unencumbered  assets  are  insufScient.  First  Western 
Savings  &  Loan  Ass'n  v.  Anderson,  252  F.2d  544  (C.A.  9,  1958); 
In  re  Alaska  Plywood  Corp.,  166  F.  Supp.  423  (D.C.  Alaska,  1958).  The 
rights  of  the  certificate  holders  as  a  cost  and  expense  of  administration 
vis-a-vis  the  secured  creditors  under  the  above-cited  authority  should  be 
determined  along  with  other  costs  and  expenses  of  administration  if  and 
when  the  issue  should  arise. 

Accordingly,  the  Commission  makes  no  objection  to  the  proposed 
financing.  The  suggested  priority  status  is,  we  believe,  'equitable'  under 
the  circumstances  as  provided  in  Section  116(2)  of  Chapter  X."  (R.634). 

It  is  no  great  wonder  that  the  SEC  makes  no  objection  to  the  proposed 
financing.  Neither  the  SEC  nor  the  stockholders  are  underwriting  it.  If 
the  new  certificates  are  given  priority  over  the  appellants'  security, 
however,  the  appellants  will  be  underwriting  the  financing  and  sustaining 
the  losses  which  are  surely  to  come  from  the  operation  of  the  park.  This 
matter  is  discussed  at  Section  III  of  this  brief. 
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court.  Such  power  should  not  be  abused  by  an  unwise  exer- 
cise of  discretion.  ...  If  the  Court  does  not  so  approach  the 
question,  but  acts  merely  on  hopes  unsupported  by  facts,  its 
order  'in  the  particular  case'  will  not  be  'lawful'  [the  statute 
now  reads  'equitable'  instead  of  "lawful'}.  On  appeal  it  will 
be  reversed."  hi  Re  Prima  Co.,  88  F.2d  785,  790  (7th  Cir. 
1937). 

The  Prima  Co.  case  involved  a  corporation  which  had  much 
perishable  property  which  would  have  been  lost  if  liquidation 
occurred.  The  reorganization  court  had  authorized  Trustee's  Cer- 
tificates of  Indebtedness  equalling  less  than  three  quarters  of  one 
per  cent  of  the  value  of  the  debtor's  property.  The  known  losses 
on  liquidation  would  have  been  three  times  the  value  of  the 
certificates  issued.  The  court  found  the  authorization  of  the  is- 
suance of  the  certificates  to  be  valid. 

How  dififerent  that  fact  stiuation  was!  The  Court  below  is  not 
dealing  with  the  problem  of  authorizing  trustee's  certificates  for 
a  certain  amount  of  money  in  order  to  preserve  property  worth  far 
more  money  and  which  otherwise  would  be  lost,  but  after  the 
trustee's  certificates  are  issued  surely  will  be  saved.  Here,  the 
total  amount  of  trustee's  certificates  amount  to  from  10  to  30  per 
cent  of  the  value  of  the  estate,  depending  on  the  appraisal.  Issuance 
of  the  third  certificates  surely  is  an  act  "merely  on  hopes  un- 
supported by  facts."  As  the  Supreme  Court  of  Washington  once 
said,  referring  to  mining  operations  near  a  ghost  town, 

"Like  the  town  of  Bolster  they  have  no  present  but  live  in 
the  memories  of  the  past  and  in  hope  for  the  future,  and  the 
future  is  based  upon  visions  too  remote  for  the  law  to  recog- 
nize." Thorp  V.  McBride,  75  Wash.  466,  135  Pac.  228,  229 
(1913). 

Like  the  town  of  Bolster,  any  hopes  of  the  trustee  and  the  stock- 
holders for  the  future  of  Legend  City  are  based  upon  visions  too 
remote  for  the  Bankruptcy  Act  to  recognize. 

The  statute.  Section  116(2),  11  U.S.C.  Sec.  516(2),  requires 
the  trustee  to  show  cause  for  the  issuance  of  certificates.  However, 
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at  the  time  that  Certificate  of  Indebtedness  No.  1  for  $10,000  was 
authorized,  before  the  Trustee  first  reopened  the  amusement  park, 
there  was  not  sufficient  cause  shown  to  warrant  the  issuance  of 
a  Trustee's  certificate  that  would  in  any  way  impair  appellants' 
security.  With  regard  to  Trustee's  Certificate  of  Indebtedness  No. 
3,  appellants  have  not  only  rebutted  the  trustee's  attempted  show- 
ing of  cause  for  its  issuance,  but  have  also  affirmatively  proved 
that  no  Trustee's  Certificates  of  Indebtedness  should  be  issued  of 
any  kind  or  priority. 

At  the  time  Certificate  of  Indebtedness  No.  1  was  authorized, 
the  situation  in  which  the  debtor  corporation  found  itself  was 
much  like  the  situation  of  the  parties  in  In  re  Prima  Co.: 

"In  brief,  it  must  be  apparent  that  where  a  debtor  in  finan- 
cial straits,  hard  pressed  to  keep  its  head  above  water,  goes 
into  a  court  of  bankruptcy  to  reorganize,  it  is  natural  and 
quite  likely  that  the  creditors  will  be  aligned  into  two 
sharply  divided  camps.  One  group  represents  the  unsecured 
creditors  and  the  stockholders.  They  have  nothing  to  lose 
by  a  continuation  of  the  business.  Opposed  to  this  group  is 
a  second,  composed  of  the  secured  creditors  who  insist  upon 
the  immediate  realization  of  their  claims.  The  first  class 
visions  nothing  but  a  rosy  future  with  all  debts  ultimately 
paid  and  the  stockholders  in  full  possession  of  their  property, 
with  management  unvexed  by  creditors'  supervision  and  un- 
embarrassed by  unsolicited  creditor  advice,  enjoying  sub- 
stantial dividends  which  are  the  just  reward  of  keen  fore- 
sight and  great  courage.  The  secured  creditor,  on  the  other 
hand,  is  apt  to  fear  much  and  to  have  gloomy  forebodings  of 
a  dismal  future,  darkened  by  shadows  of  the  unforeseen.  The 
plan  this  group  advocates  may  be  and  often  is  selfish,  but  the 
secured  creditor  can  consistently  and  stoutly  assert  that  he 
did  not  invest  his  money  as  a  speculation,  as  did  the  stock- 
holders and  some  of  the  unsecured  creditors.  If  he  over- 
stresses  his  rights,  belittles  the  existence  and  value  of  the 
equities,  and  if  his  position  seems  somewhat  unfair,  as  well 
as  unsympathetic,  in  view  of  the  total  assets  compared  to  the 
small  amount  of  the  mortgage  indebtedness,  the  court  should 
nevertheless  never  take  any  serious  chance  of  impairing  his 


33 

security  to  merely  postpone  the  evil  day  to  unsecured  cred- 
itors and  stockholders.  If  the  court  does  not  so  approach  the 
question,  but  acts  merely  on  hopes  unsupported  by  facts,  its 
order  'in  the  particular  case'  will  not  be  'lawful.'  On  appeal, 
it  will  be  reversed."  In  Re  Prima  Co.,  88  F.2d  at  790. 

Assuming  for  the  sake  of  argument  that  the  district  court 
was  originally  acting  within  its  discretion  to  allow  the  stock- 
holders and  unsecured  creditors  to  attempt  to  realize  the  rosy 
future  which  they  envisioned,  it  is  now  clear  that  the  gloomy 
predictions  of  the  secured  creditors  were  far  more  accurate  ap- 
praisals of  the  park's  future. 

The  secured  creditors  claimed  their  security  was  in  danger  in 
the  first  pleading  they  filed  (R.27)  and  have  continued  to  do 
so  ever  since.  They  were  met,  however,  by  the  trustee's  assertions 
that  all  that  was  necessary  to  run  the  park  at  a  profit  and  provide 
money  for  everyone  was: 

1.  An  experienced  park  operator  of  his  choice  to  operate 
the  park. 

2.  Installation   of   sound   management  practices   and  pro- 
cedures. 

3.  Adjustments  on  percentages  to  be  received  from  con- 
cessionaires. 

The  district  court  authorized  the  trustee  to  obtain,  and  he  did 
obtain: 

1.  An  experienced  park  operator  of  his  choice  to  operate 
the  park. 

2.  Installation   of   sound   management  practices   and   pro- 
cedures. 

3.  Adjustments  on  percentages  to  be  received  from  con- 
cessionaires. 

Even  so,  the  trustee's  estimates  of  profit  to  be  made  by  operating 
the  park  were  in  error  by  a  quarter  of  a  million  dollars  (T.  Ill, 
170-171),  and  the  park's  deficit  grew  $206,000  in  one  calendar 
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year  (T.  Ill,  Exhibit  8) .  It  has  continued  to  grow  since  December 
31,  1965. 

Even  if  the  district  court  were  justified  in  1965  in  taking  the 
serious  chance  of  impairing  the  security  interest  of  the  secured 
creditors  (and  a  very  serious  chance  indeed  was  taken,  as  is  evi- 
denced by  the  financial  analysis  of  the  corporation  earlier  in 
this  brief)  the  court  cannot  do  so  again.  The  only  really  competent 
evidence  of  value  of  the  debtor's  property  is  the  professional 
M.A.I.  appraisal  showing  the  land  valued  at  $450,000  (T.  I  79) 
and  the  Trustee's  estimate  that  on  liquidation,  the  personal  pro- 
perty is  worth  no  more  than  $250,000  to  $300,000.  (T.  Ill  383). 
This  is  the  estimate  of  value  closest  to  true  value.  The  estimate 
of  "going  concern  value"  in  the  record  is  baseless  in  fact  and  is 
not  an  estimate  by  a  qualified  expert.  See  the  statement  of  facts, 
footnote  14,  for  the  exact  basis  on  which  that  estimate  was 
given.  Considering  the  history  of  operating  losses  of  this  business, 
there  can  be  no  going  concern  value  —  it  is  not  a  going  concern. 
The  security  is  therefore  not  worth  as  much  as  the  overall  in- 
debtedness to  appellants  which  is  secured  by  that  property.  By 
issuing  Certificates  of  Indebtedness  Nos.  1  and  2  the  court  was 
taking  a  serious  chance  of  impairing  appellants'  security.  By 
authorizing  the  issuance  of  Certificate  of  Indebtedness  No.  3  the 
court  is  unquestionably  destroying  the  security  of  the  appellants. 
This  the  court  cannot  do.  || 

The  entire  philosophy  of  Chapter  X  is  that  the  secured  creditors 
are  to  realize  the  full  amount  of  their  liens  before  anyone  else  can 
realize  anything  from  either  the  reorganization  or  the  liquidation. 
This  is  aptly  called  the  rule  of  absolute  priority.  Senior  claimants 
are  entitled  to  full  compensatory  treatment  for  the  rights  they 
possess  before  anything  may  be  allocated  to  any  junior  interests. 
They  must  get  the  "indubitable  equivalent"  of  their  security.  This 
principle  was  first  developed  in  railway  reorganizations,  Northern 
Pac.  Ry.  V.  Boyd,  228  U.S.  482,  33  Sup.  Ct.  554,  57  L.  Ed.  931 
(1913),  but  is  fully  applicable  to  this  type  of  proceeding.  Con- 
solidated Rock  Prod.  Co.  v.  DuBois,  312  U.S.  510,  61  Sup.  Ct. 
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675,  85  L.  Ed.  982  (1941).  Since  in  successful  reorganizations, 
where  a  plan  is  finally  entered  into  and  carried  out,  the  plan  must 
provide  for  payment  of  secured  creditors  or  for  an  indubitable 
equivalent  to  payment,  it  is  all  the  more  clear  that  the  secured 
creditors  must  get  the  security  they  received  when  the  reorganiza- 
tion fails  and  that  is  all  with  which  they  are  left. 

There  are  further  requirements  for  the  issuance  of  Trustee's 
Certificates  of  Indebtedness  which  also  have  not  been  met  with 
respect  to  any  of  the  certificates  authorized  by  the  district  court 
and  particularly  the  new  class  authorized.  There  must  be  a  high 
degree  of  likelihood  that  the  debtor  can  be  reorganized  by  a 
feasible  as  well  as  a  fair  and  equitable  plan  in  accordance  with 
the  act  within  a  reasonable  time,  and  there  must  be  a  high  degree 
of  likelihood  that  the  secured  creditors  will  not  have  their  security 
injured  by  this  procedure.  In  Re  Third  Ave.  Transit  Corp.,  198 
F.2d  703  (2d  Cir.  1952).  It  is  inconceivable  that  the  court 
could  have  found  as  a  fact,  based  upon  the  entire  record  before  it 
and  the  hearings  held  in  March,  1966,  a  "high  degree  of  likeli- 
hood" either  that  the  debtor  could  be  successfully  reorganized 
quickly  or  that  the  secured  creditors  would  not  have  their  security 
injured  by  this  procedure.  The  1965  operating  history  of  the 
trustee  could  only  lead  to  the  opposite  conclusion  that  reorganiza- 
tion of  the  debtor  is  impossible. 

The  Third  Ave.  Transit  Corp.  case  did  not  directly  concern 
Trustee's  Certificates.  It  involved  a  Trustee's  request  for  possession 
of  property  in  the  hands  of  the  mortgagee.  The  two  proceedings 
are  analogous,  however,  and  their  effect  is  the  same  when  there 
is  not  or  may  be  not  sufficient  property  to  satisfy  the  debtor's 
secured  debts. 

"The  first  mortgage  bond  holders  should  not  have  had  their 
security  put  at  risk  in  order  to  increase  the  'elusive  equity'  of 
the  junior  creditors  or  stockholders,  for  those  junior  interests 
possess  no  right  to  a  'run  for  other  people's  money.'  To 
direct  enforced  lending  of  the  sort  ordered  here  may  yield 
these  undesirable  results:  (a)  The  zeal  of  the  reorganization 
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trustees  to  make  only  the  most  prudent  expenditures  may  be 
blunted,  (b)  There  may  well  be  undue  delay  of  what  may 
be  inevitable  liquidation,  (c)  The  judge  loses  the  opportun- 
ity to  learn,  in  a  significant  way,  the  detached  attitude  of  the 
commercial  world  toward  the  value  of  the  assets."  In  Re 
Third  Ave.  Transit  Corp.,  198  F.2d  at  707. 

The  Third  Ave.  Transit  Corp.  case  also  imposes  a  requirement 
that  the  Trustee  show  that  the  secured  creditors  will  not  be  injured 
by  the  issuance  of  the  Trustee's  Certificates  of  Indebtedness.  This, 
as  has  been  elaborated  elsewhere,  the  Trustee  has  not  shown. 

The  third  possible  undesirable  result  stated  in  the  Third  Ave. 
Transit  case  is  significant  here.  The  reaction  of  the  commercial 
world  to  the  possible  marketing  of  evidences  of  indebtedness  can 
be  of  great  help  to  the  court  in  analyzing  the  financial  position 
in  which  the  debtor  finds  itself.  As  the  court  stated  in  the  Third 
Ave.  Transit  case: 

"Indeed,  if,  in  the  ordinary  market,  funds  can  be  procured 
only  on  severe  terms,  that  fact  will  often  throw  light  on  the 
likelihood  of  reorganization.  .  .  ."  198  F.2d  at  706,  foot- 
note 9. 
The  detached  attitude  of  the  commercial  world  is  most  sig- 
nificant in  the  case  of  Legend  City,  and,  in  fact,  considerable 
testimony  was  given  about  that  attitude  at  the  hearing  in  March, 
1966.  The  trustee  testified  that  he,  as  was  the  case  with  the 
debtor's  management  which  preceded  him,  was  rebuffed  by  every 
sophisticated  lender  that  he  approached  for  financing.    (T.  Ill 
394).  He  talked  to  eastern  banks,  the  Small  Business  Administra- 
tion and  several  western  banks.  (T.  Ill  394-395).  Instead,  it  was 
necessary  for  the  trustee,  in  order  to  raise  any  money,  to  borrow  it 
in  small  amounts  from  the  stockholders  and  unsecured  creditors, 
whom  even  the  trustee  terms  unsophisticated  lenders.  Not  being 
able  to  convince  any  normal  lender,  the  trustee  turned  to  the 
people  least  able  to  protect  themselves.  The  Securities  and  Ex- 
change Commission,  which  has  appeared  in  these  proceedings 
supposedly  to  protect  the  public  investors,  indicated  throughout 
the  hearing  that  it  would  require  full  disclosure  to  the  would-be 
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purchasers  of  Certificate  of  Indebtedness  No.  3  and  along  that 
line,  required  a  number  of  changes  in  the  proposed  disclosure 
of  the  trustee.  Appellants  find  the  notion  that  so-called  disclosure 
is  really  going  to  protect  these  unsophisticated  lenders  nothing 
more  than  fantasy.  The  SEC  is  a  participant  in  these  proceedings 
because  of  Sections  l6l,  11  U.S.C.  Sec.  561,  and  208,  11  U.S.C. 
Sec.  608.  The  position  of  the  Commission  is  supposed  to  be  to 
protect  the  stockholders,  and  the  only  way  to  protect  those  stock- 
holders who  have  been  foolish  enough  to  buy  the  trustee's  certifi- 
cates is  to  attempt  to  give  them  priority  over  appellants'  mortgage. 
Sympathy  notwithstanding,  this  is  a  possibility  that  appellants 
cannot  allow  and  that  no  court  should  permit. 

Throughout  these  proceedings,  much  has  been  made  of  the  fact 
that  the  debtor  corporation  has  many  small  shareholders  whose 
investments  should  be  preserved  if  at  all  possible.  In  this  respect, 
counsel  for  the  debtor  and  the  trustee  and  the  shareholders 
committee  seem  to  equate  this  private  corporation,  founded  to 
make  a  profit  and  subject  to  known  market  risks,  with  a  quasi- 
public  utility  status.  This  has  no  bearing  on  appellants'  legal 
rights  to  repayment  or,  in  the  alternative,  to  their  contracted-for 
security.  But  even  if  this  somehow  does  have  relevance,  it  is  not 
conclusive  of  the  issue.  A  true  public  utility  was  the  debtor  in 
In  re  Third  Ave.  Transit  Corp.,  supra,  yet  the  Second  Circuit 
stated: 

"As  the  debtor  is  a  public  utility,  the  judge  properly  took 
into  account  the  factor  of  the  public  interest  in  the  debtor's 
continued  operations.  That,  however,  is  but  one  faaor;  it 
must  not  be  allowed  to  outweigh  all  others.  There  are  stria 
limits  to  the  extent  to  which,  in  reorganization  proceedings, 
the  interests  of  creditors  ( or  of  a  particular  class  of  creditors ) 
may  be  sacrificed  to  the  public  interest;  to  exceed  those  lim- 
its is  (to  say  the  least)  to  come  dangerously  close  to  the  edge 
of  unconstitutional  taking  of  property,  a  line  from  which 
courts  should  keep  away  if  possible."  In  re  Third  Ave.  Tran- 
sit Corp.,  198  F.2d  at  707. 

This  Court  should  reverse  the  court  below  and  direct  the  return 
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of  any  impounded  funds  remaining  from  the  sale  of  the  new 
certificates  to  the  certificate  purchasers  pro  rata. 

III.  The   Court   Cannot   at   Some   Later   Time    Determine   the 
Priority  of  Certificate  No.  3. 

Whether  or  not  it  was  reversible  error  for  the  district  court 
to  authorize  the  issuance  of  Certificate  of  Indebtedness  No.  3,  it 
is  nonetheless  a  faa  that  as  of  May  18,  1966,  at  least  $35,000  of 
these  certificates  have  been  sold  by  the  Trustee  to  unsophisticated 
(and  undoubtedly  unsuspecting)  public  stockholders  of  the  debtor. 
As  a  practical  matter,  therefore,  some  arrangement  must  be  made 
for  the  method  of  their  repayment  if,  at  the  time  of  repayment, 
there  are  sufficient  assets  to  do  so.  The  district  court,  however,  has 
not  done  this.  It  has  reserved  jurisdiction  or  attempted  to  do  so  in 
the  April  14,  1966  order  here  appealed  from,  ".  .  .  to  determine 
upon  proper  notice  and  hearing  to  what  extent,  if  any,  said  Certifi- 
cate of  Indebtedness  shall  be  accorded  a  lien  status  prior  to  the 
mortgage  or  lien  of  secured  creditors  of  Legend  City,  Inc."  This 
device  of  approach  is  totally  lacking  in  authority  or  support.  First 
Western  Sav.  &  Loan  Ass'n  v.  Anderson,  252  F.2d  544  (9th  Cir. 
1958),  cited  by  the  SEC  to  the  court  below  (see  footnote  19, 
supra)  will  not  tolerate  such  an  interpretation.  The  unsophisticated 
purchasers  deserve  better  treatment  if  in  fact  disclosure  means 
anything.  In  addition,  the  appellants  have  a  right  to  know  more. 

Elsewhere  in  this  brief,  it  is  established  that  the  issuance  of 
these  certificates  of  indebtedness  was  error  and  also  that  it  is 
error  for  the  court  to  allow  the  trustee  to  continue  operating  the 
debtor's  business.  The  fundamental  reason  for  this  is  that  the 
security  of  the  appellants  is  being  endangered  by  these  courses 
of  action.  These  same  principles,  therefore,  show  that  the  new 
Certificates  of  Indebtedness,  when  issued,  should  not  further  im- 
pair the  security  of  the  secured  creditors  and  that  it  is  an  abuse 
of  whatever  discretion  the  district  court  may  have  had  to  allow 
them  to  do  so.  Since  it  is  an  abuse  of  discretion  for  the  court  to 
issue  these  certificates  because  their  existence  may  impair  appel- 
lants' security,  the  court  cannot  allow  those  Certificates  which 


39 

were  erroneously  issued  to  directly  impair  the  security.  Even  if 
this  Court  should  find  that  the  certificates  were  not  improperly 
issued,  nonetheless  it  is  still  the  law  that  they  cannot  directly 
impair  appellants'  security  at  this  time,  and  therefore  must  be 
placed  in  priority  and  right  in  liquidation  or  reorganization  after 
the  note  and  mortgage  of  appellants. 

The  net  effect  of  the  court's  reserving  or  attempting  to  reserve 
jurisdiction  to  set  the  priority  of  these  certificates  is  twofold.  It 
places  the  mortgagees  (the  appellants)  in  the  position  of  not 
knowing  exactly  what  it  is  that  they  own.  For  example,  if  appel- 
lants were  to  secure  a  buyer  for  their  mortgage  interest  (and 
their  mortgagees'  interest  in  the  property  is  certainly  a  market- 
able item,  even  though  the  market  is  not  good)  they  could  not 
accurately  inform  a  prospective  buyer  what  it  is  they  have  to 
sell.  The  value  of  appellants'  security  would  be  greatly  altered 
if  there  was  another  $100,000  ahead  of  them  in  priority,  particu- 
larly since  the  value  of  the  real  and  personal  property  securing  the 
note  is  apparently  not  sufl&cient  to  pay  off  the  property  taxes  and 
the  Certificate  of  Indebtedness  now  purportedly  ahead  of  appel- 
lants and  to  pay  off  appellants  as  well.  The  Court's  ruling,  there- 
fore, makes  property  and  rights  of  the  appellants,  which  certainly 
should  have  some  present  value,  worthless.  They  will  have  value 
only  when  the  priority  of  the  new  certificates  is  ultimately  deter- 
mined and  an  accurate  assessment  can  be  made  of  value. 

The  fact  that  the  district  court  has  reserved  jurisdiction  to 
set  the  priority  of  these  certificates  in  and  of  itself  shows  under 
these  circumstances  that  its  order  of  April  14,  1966  was  erroneous. 
There  is  only  one  situation  in  which  the  priority  position  of 
Certificate  of  Indebtedness  No.  3  would  be  significant  —  that 
is,  the  situation  in  which  the  value  of  the  debtor's  property  is 
insufiicient  to  pay  off  those  obligations  now  ahead  of  the  secured 
creditors,  the  secured  creditors  and  the  Certificate  of  Indebtedness 
No.  3.  The  fact  that  the  court  reserved  jurisdiction  to  set  the 
priority,  or  attempted  to  do  so,  in  and  of  itself  shows  that  the 
reorganization  court  is  concerned  that  perhaps  the  debtor's  prop- 
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erty  may  not  be  worth  enough  to  pay  off  these  three  classes.  The 
court  has  tacitly  said  it  concurs  with  what  appellants  have  been 
saying  all  along.  If  the  court  is  concerned  about  this  fact,  the 
rule  of  absolute  priority  as  well  as  the  principles  set  forth  in  the 
other  cases  cited  in  this  brief  clearly  show  that  the  certificates 
should  not  have  been  issued  in  the  first  place  and  that,  if  issued, 
they  must  be  put  in  a  priority  position  after  and  junior  to  the 
appellants'  mortgage.  If  there  is  not  enough  debtor  property  to 
insure  the  payment  of  all  three  classes,  placing  Certificate  of  In- 
debtedness No.  3  ahead  of  the  appellants'  mortgage  would  be 
directly  contrary  to  the  rule  of  Northern  Pac.  Ry.  i/.  Boyd,  supra, 
and  to  the  principles  and  philosophy  of  Chapter  X. 

This   situation   is   further   aggravated   by   the   fact   that   the 
$100,000  to  be  raised  in  this  manner  is  to  be  used  for  working 
capital  for  the  trustee's  1966  operation.  The  professional  operator 
the  trustee  had  thought  imperative  is  long  gone.  The  trustee  once 
admitted  he  is  not  qualified  to  run  the  amusement  park,  and  yet 
that  is  exactly  what  is  happening  in  the  summer  of  1966.  The 
trustee's  contract  with  the  former  operator,  T.  H.  Browning  & : 
Associates,  expressly  provides  that  "the  operation  of  a  park  is  a  \ 
specialized  business  requiring  the  assistance  by  the  trustee  of  ex-  ■' 
perienced  operators  of  this  type  of  business  .  .  ."  (R.148). 

The  court  below  did  not  and  could  not  suppose  that  the  trustee, 
Mr.  Fulford,  was  an  expert  in  operating  an  amusement  park.  Not  i 
only  did  he  so  acknowledge  at  T.  Ill  164,  but  after  an  exchange 
on  this  point,  the  court  observed: 

"The  Court:  He  may  be  an  expert  trustee. 

"Mr.  McGarry:  I  would  concede  that  Mr.  Fulford  is  an  ex- 
pert trustee,  but  he  is  no  expert  in  the  amusement  park 
business.  Your  Honor,  as  he  just  conceded. 
"The  Court:  Well,  I  think  we  all  understand  that."  (T.  Ill, 
164). 
The  trustee  is  not  an  expert  on  the  condition  and  safety  of 
amusement  park  rides.  He  is  not  an  expert  on  the  consequences 
of  labor  disputes  to  amusement  park  attendence  although  he 
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ilames  much  of  the  decrease  in  attendance  at  Legend  City  during 
965  on  this  cause  (T.  Ill  165-66).  His  general  and  complete 
ack  of  knowledge  in  this  field  is  fully  substantiated  by  the  fact 
hat  his  projected  estimate  of  the  net  profits  for  his  1965  opera- 
ions  was  in  fact  a  quarter  of  a  million  dollars  in  error  (T.  Ill 
70-171).^" 

Despite  this  demonstrable  lack  of  experience  in  a  very  technical 
nd  complex  business,  the  trustee  proposed  to  use  funds  obtained 
ly  the  sale  of  Certificates  of  Indebtedness  No.  3  to  unsophisticated 
(urchasers  to  reopen  the  park  and  operate  it  again  (T.  Ill  359). 
fhe  risk  of  his  continuing  the  to  date  invariable  course  of  failure 
an  only  be  put  upon  the  secured  creditors  and  this  is  precisely 
he  result  if  Certificates  of  Indebtedness  No.  3  is  given  priority 
)ver  them.  The  use  of  funds  for  working  capital  by  inexperienced 
.dministrators  leaves  secured  creditors  with  nothing  of  substantial 
^alue  in  return  and  this  is  precisly  what  courts  must  prevent. 
n  re  Third  Avenue  Transit  Corp.,  supra.  Certificate  No.  2  for 
^50,000  is  a  clear  case  in  point;  this  amount  was  placed  ahead 
)f  the  common  creditors  and  there  is  now  nothing  at  all  to  show 
or  it.  Stockholders  and  creditors  cannot  be  compelled  to  use  their 
noney  to  provide  temporary  pleasure  for  the  patrons  of  the 
Legend  City  Amusement  Park. 

V.  The  Motion  for  Sequestration  of  Rents  and  Profits  Under 
These  Circumstances  Should  Have  Been  Granted. 

At  the  same  time  the  district  court  authorized  the  issuance  by 
he  trustee  of  Certificates  of  Indebtedness  No.  3,  it  also  denied 
ippellants'  motion  to  sequester  the  rents  and  profits,  if  any,  of 
:he  operation  during  the  1966  season.  As  mentioned  earlier,  the 
nortgage  of  appellants  covers  not  only  the  real  property  owned 
Dy  the  debtor  corporation  and  the  personal  property  thereon, 
3ut  it  also  covers  the  debtor  corporation's  interest  in  leases,  licenses 
ind  franchises,  and  it  specifically  covers  "all  rents,  issues,  profits 

^"In  assessing  the  effect  of  his  1965  operating  season,  the  trustee  failed 
Dr  refused  even  to  examine  figures  from  operation  of  the  previous  years 
(T.  Ill  356-57). 
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and  other  money,  now  due  or  which  may  hereafter  become  due  to 
the  mortgagor  from  the  ownership,  lease,  use,  occupancy,  or  other 
exploitation  of  any  other  nature  whatsoever  of  all  or  any  portion 
of  the  premises  described  in  Exhibit  A."  (T.  Ill  Exhibit  I)  Exhibit 
A  to  the  mortgage  is  the  legal  description  of  the  Legend  City 
amusement  park  located  on  West  Washington  Avenue,  Tempe, 
Arizona.  The  mortgage  has  been  in  default  for  a  substantial 
length  of  time,  at  least  since  October  28,  1964,  and  is  currently 
being  foreclosed  in  state  court  proceedings  subject  to  the  con- 
tinued supervision  of  the  district  court.  Already  much  of  the 
security  for  the  mortgage  has  been  destroyed  by  the  acts  of  the 
trustee  in  the  trustee's  attempt  to,  without  judicial  sanction, 
break  the  leases  and  leasehold  interests  of  the  debtor  in  the  con- 
cession agreements. 

Appellants  specifically  petitioned  this  court  for  an  order  of ', 
sequestration  of  the  rents  and  profits  of  the  operation  of  the  ■; 
business  since  the  appellants  had  a  security  interest  therein.  This ; 
was  a  proper  motion  and  the  court  has  the  power  to  grant  it.  4  i| 
Collier,  Bankruptcy,  ^70.16  (l4th  ed.  1964);  Investors  Syndicate; 
V.  Smith,  105  F.2d  611  (9th  Cir.  1939).  The  court  would  have^ 
been  able  to  impound  the  monies  received  in  1966  over  andi 
above  the  1966  operating  costs  so  that  if  the  secured  creditors* 
claim  was  for  some  reason  not  fully  paid,  the  impounded  fundi 
would  be  available.  This  was  clearly  contemplated  by  the  mort- 
gage, j 

The  motion  should  have  been  granted  in  this  case.  Rents  and 
profits  should  not  be  sequestered  if  the  sequestration  would  put 
the  mortgagor  in  a  better  position  than  he  would  have  had,  had 
bankruptcy  not  intervened.  Otherwise,  it  should  be  granted. 
Investors  Syndicate  v.  Smith,  supra.  Here,  if  the  bankruptcy  had 
not  intervened,  the  appellants,  as  a  matter  of  state  law,  could 
have  had  the  rents  and  profits  derived  from  any  operation  of  the 
amusement  park  applied  to  interest  and  principal  on  their  mort- 
gage. The  receiver  appointed  by  the  state  court  was  originally; 
forbidden  for  the  time  being  from  operating  the  property.  None- 


43 

heless,  he  might  have  been  authorized  to  lease  the  park  and  had 
he  park  in  fact  been  reopened  during  the  pendency  of  state  court 
)roceedings,  the  appellants  would  have  had  the  rights  to  rents  and 
)rofits  after  operating  costs  and  taxes  were  paid  in  accordance 
vith.  their  assignment.  No  different  result  is  or  was  sought  here. 

It  must  be  emphasized  that  the  appellants  did  not  and  do  not 
eek  to  have  every  nickel  and  dime  taken  in  for  the  payment  of 
dmission  to  every  ride  in  the  amusement  park  applied  to  the 
nortgage  debt.  Rather,  the  motion  is  direaed  to  the  rents  and 
)rofits  —  that  portion  of  the  1966  cash  flow  which  is  left  over 
iter  the  true  operating  expenses  or  trade  payables  are  paid  from 
he  operating  income.  If  the  1966  season  resembles  the  1965 
eason,  the  motion  will  be  moot,  since  there  was  no  operating 
)rofit.  Indeed,  all  indications  are  that  this  will  be  the  case.  None- 
heless,  it  was  error  for  the  court  to  deny  the  motion  on  the 
jventuality  that  there  might  be  an  operating  profit. 

The  secured  position  of  appellants  is  in  additional  jeopardy 
)ecause  of  the  denial  of  the  motion  since  the  security  for  which 
he  appellants  bargained  will  be  further  diminished  and  the 
ippellants  may  be  required  to  pay  costs  and  expenses  which 
ihould  fall  upon  the  general  unsecured  creditors  who  did  not 
ely  on  any  security  when  they  extended  credit  to  the  debtor 
rorporation.  Mortgage  Loan  Co.  v.  Livingston,  45  F.2d  28  (8th 
Zat.  1930).  This  Court  should  direct  impoundment  of  any  1966 
overflow  funds  to  fully  secure  appellants. 
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CONCLUSION 


It  has  been  over  eighteen  months  since  the  debtor's  petition 
for  reorganization  under  Chapter  X  was  filed.  During  those 
eighteen  months,  the  trustee  has  asked  for  and  received  authority 
to  do  as  much,  if  not  more,  with  the  debtor's  property  than  any 
trustee  in  the  history  of  Chapter  X.  The  appellants  have  objected 
to  almost  every  act  which  the  trustee  has  done,  although  the 
appellants  did  agree  finally  to  give  the  trustee  a  chance  to  operate 
the  park  during  the  1965  season  to  see  if  a  profit  could  be  made. 
Time  has  proven  that  the  objections  were  well  taken.  The  result 
is  now  clear.  A  profit  cannot  be  made.  The  trustee,  however, 
intends  to  keep  going  as  long  as  the  district  court  will  let  him. 
Meanwhile,  the  appellants  have  not  received  proteaion  of  any 
kind.  Even  those  rulings  which  the  district  court  made  which 
could  be  construed  to  provide  some  protection  to  the  secured  cred- 
itors by  requiring  preservation  of  the  property  have  been  totally 
ignored  by  the  trustee.  The  court's  initial  order  of  approval 
directed  the  payment  of  property  taxes,  and  Certificate  of  Indebted- 
ness No.  1  was  specifically  worded  in  such  a  manner  as  to  require 
payment  of  property  taxes,  yet  the  trustee  has  totally  disregarded 
that  order. 

In  April,  1964  appellants  bargained  for  and  received  security 
for  the  funds  which  they  loaned.  They  did  not  bargain  for  an 
obligation  to  finance  the  continued  operations  of  an  amusement 
park  with  no  compensation  or  debt  service  for  a  period  of  several 
years  without  any  opportunity  to  formulate  a  plan  for  or  to  ' 
participate  in  the  management  of  the  park.  Yet  that  also  they 
received. 

The  debtor  corporation  has  had  its  chance.  The  Chapter  X 
Trustee  has  had  his  chance.  The  stockholders  have  had  their 
chance.  The  Securities  and  Exchange  Commission  has  had  its  say.  .| 
Now  it  is  time  for  the  creditors  to  receive  that  which  they  should 
have  received  eighteen  months  ago.  The  orders  of  the  district 
court  appealed  from  should  be  reversed  and  the  case  remanded 
with  instructions  to  the  district  court  to  forthwith  adjudicate  the 
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ebtor  corporation  a  baankrupt.  The  liquidation  trustee  should  be 
irected  to  apply  all  monies  received  from  the  Chapter  X  Trustee 
)  the  payment  of  the  unpaid  property  taxes  and  impound  the 
alance,  if  any,  to  apply  on  appellants'  secured  debt  to  the  extent 
ecessary  to  satisfy  it  in  full. 

Lewis  Roca  Scoville 
Beauchamp  &  Linton 
By  John  P.  Frank 
Joseph  E.  McGarry 
John  L.  Hay 

900  Title  &  Trust  Building 
Phoenix,  Arizona 

Attorneys  for  Appellants 
uly,  1966 

I  certify  that  in  connection  with  the  preparation  of  this  brief, 
have  examined  Rules  18  and  19  of  the  United  States  Court  of 
appeals  for  the  Ninth  Circuit,  and  that,  in  my  opinion,  the  fore- 
going brief  is  in  full  compliance  with  those  rules. 

John  P.  Frank 
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2  -  Document  -  "Necessary  Employees  -  Three  Days 

a  week  -  Cost  per  Month"  11        19 
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Season  of  1966,  May  through  September.  114     116 

10  -  Fulford-Browning  statement  of  income  and 

expense  for  the  period  May  1  to 

November  30,  1965.  116     116 

1 1  -  Report  of  the  Trustee,  July  31,  1965.  140     140 


12-Fulford-Browning  financial  statement  as 

of  November  30,  1965.  203     204 

A  -  Stmt  of  Income  and  Expense  for  1 1  months, 

ending  December  31,  1964.  83       84 

B  -  Breakdown  of  real  estate  taxes  due  to  1-31-66 
attached  to  transmittal  letter. 
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F- Trustee's  Pro  Forma  Cash  Flow  Projection. 
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APPENDIX  B 

Walter  E.  Fulf ord,  Trustee  and  Browning  &  Associates 

STATEMENT  OF  INCOME  AND  EXPENSE 

For  the  Period  May  1,  1965  to  December  31,  1965 


167 

168 

332 

347 

346 

347 

403 

404  i 

433 

434 

Revenue 

$656,794.22 

r 

Less:   Adjustments  to  Revenue 

4,151.29 

$652,642.93^ 

Cost  of  Sales 

$  71,761.90 

Concessionaire  Expense 

101,737.81 

173,499.71 

GROSS  PROFIT 

$479,143.22: 

Payroll 

$209,096.28 

Payroll  Taxes 

13,727.05 

Power 

203>22.74 

Water 

4,999.50 

Gasoline,  Oil  &  Lubricants 

5,603.84 

Music  &  Entertainment 

16,994.79 

Advertising  &  Publicity 

38,306.93 

Promotion 

7,629.21 

Laundry  &  Uniforms 

1,101.76 

Depreciation 

19,523.21 

Travel 

507.29 

Entertainment 

333.28 

Administrative  Expenses 

Travel 

5,363.66 

Entertainment 

2,939.59 

Subsistence 

7,840.78 

16,144.03 

£ce  Supplies  &  Expense 

1,479.84 

:lephone  &  Telegraph 

6,067.00 

ofessional  Services 

2,197.05 

)Stage 

543.60 

inting 

5,522.22 

operty  Taxes 

10,945.52 

censes,  Fees  &  Taxes 

1,041.35 

les   Tax 

16,969.87 

nortization  of  Fit-Out-Costs 

21,908.88 

terest   Expense 

3,332.34 

ish  Over  &  Short 

354.28 

;ntal  Expense 

5,549.25 

ipplies 

21,036.11 

spairs  &  Maintenance 

14,813.32 

surance 

29,819.56 

:otection  Service 

21,647.12 

•eight 

732.07 

Dntributions 

238.21 

jsceilaneous  Expense 

4,244.99 

id  Debt  Expense 

208.65      523,541.14 

FT  LOSS:  Walter  E.  Fulford  & 

Browning  &  Associates        (  44,397.92 ) 

APPENDIX  C 

WALTER  E.  FULFORD 

Trustee  for 

LEGEND  CITY,  INC.,  AN  ARIZONA  CORPORATION 

TEMPE,  ARIZONA 

RECONCILIATION  OF  NET  LOSS 
For  the  Twelve  Months  Ended  December  31,  1965 
let  Loss  -  Walter  E.  Fulford,  Trustee  and 

Browning  &  Associates  $  44,397.92 

xpenses  -  Walter  E.  Fulford,  Trustee 
Debtor  Corporation 

Wages  and  Payroll  Taxes         $  3,247.51 

Power  801.11 

Office  Supplies  and  Expenses  32.44 

Telephone   and  Telegraph  86.04 

Professional    Services  1,233-90 


Interest  Expense  736.60 

Rental  Expense  77.68 

Repair  and  Maintenance  19.74 

Insurance  3,837.00 

Expenses  -  Walter  E.  Fulford,  Trustee  For 

Legend  City,  Inc.,  An  Arizona 

Corporation: 
Depreciation  $  98,100.00 

Interest  48,295.20 

Property  Taxes  ( 1-1-65  to  5-1-65)  5,472.76 

NET  LOSS 


$  10,072.02 


151,867.96      161,939.9811 
$206,337.90 


APPENDIX  D 


Legend  City,  Inc., 

^ 

BALANCE  SHEET 

■ 

December  31st,  1964 

ASSETS 

Current  Assets: 

Cash  on  Hand  and  in  Banks        $        1,123.74 

Accounts  Receivable                            8,212.04 

i 

Notes  Receivable                                          90.00 

Inventories — Supplies                        16,212.19 

1 

Prepaid  Expenses                                12,076.38 

Total  Current  Assets 

$     37,714.3 

Park  Land,  Buildings  and  Equipment: 

T  ,a  nd  and  Land  Improvements     $1,151,851.27 

Buildings  and  Equipment             2,767,523.13 

3,919,374.40 

Less — Reserve  for  Depreciation        193,078.08 

3,726,296.35 

Other  Assets: 

i 

Organizational  Expense               $        1,337.94 

1 

Trade  Mark                                           245.00 

H 

Refundable  Deposits                           14,005.00 

15,587.^ 

Total  Assets 

$3,779,598.61 

1 


LIABILITIES  AND  CAPITAL 

iirrent  Liabilities: 

Accounts  Payable  $    165,657.60 

Notes  and  Contracts  Payable  130,509.77 

Accrued  and  Withheld  Payroll 

Taxes  and  Insurance  25,341.43 

Other  Accrued  Expenses  and  Taxes  55,780.57 
Total  Current  Liabilities  $    377,289.37 

Dng-Term  Liability 
Mortgage  Payable  636,486.29 

•ef erred  Credits 
Advance  Rentals  14,422.20 

apital  Stock: 

Class  A  Common  Voting  Stock  $    926,591.00 
Class  B  Common  Voting  Stock  97,91 1.00 

Premium  Received  on 

Class  A  Stock  2,268,267.00 

Earned  Surplus 

(Deficit):         ($402,572.99) 

Add — Net  Loss  for  Eleven  Months 

Ending  December  31st, 

1964  (   138,795.33) 

Earned  Surplus  (Deficit), 

December  31st,  1964  (    541,368.32)   2,751,400.75 

Total  Liabilities  and  Capital  $3,779,598.61 


APPENDIX  E 

WALTER  E.  FULFORD  * 

TRUSTEE  FOR  > 

Lengend  City,  Inc.,  an  Arizona  Corporation 
Tempe,  Arizona 

December  31,  1965 


BALANCE 

,  SHEET 

December  : 

31,  1965 

ASSETS 

Current  Assets: 

Cash  on  Hand  and  in  Banks 

$       3,668.05 

Accounts  Receivable 

8,674.07 

Notes  Receivable 

90.00 

Inventories 

19,198.22 

Prepaid  Expenses 

34,729.00 

<«! 

Total  Current  Assets 

$     66,359.3^ 

Park  Land,  Buildings  and  Equipment: 

Land  and  Land  Improvements 

$1,151,851.27 

Buildings  &  Equipment 

2,841,087.01 
$3,992,938.28 

Less:  Reserves 

for  Depreciation 

310,701.29 

3,682,236.9!-: 

Other  Assets: 

Organizational  Expenses 

$       1,337.94 

Trade  Mark 

245.00 

Refundable  Deposits 

24,824.00 

Equity  in  Equipment  Contracts 

14,629.54 

41,036.4 

TOTAL  ASSETS 

$3,789,632.8 

LIABILITIES  AND 

CAPITAL 

rrent  Liabilities: 

Accounts  Payable 

(Prior  to  1-8-65)                    $ 

165,657.60 

Accounts  Payable 

(Subsequent  to  1-8-65) 

37,438.72 

Insurance  Premiums  Payable 

5,677.27 

Accrued  and  Withheld 

Payroll  Taxes  and  Insurance 

36,397.74 

Notes  &  Contracts  Payable 

(Current  Portion) 

177,142.00 

Accrued  Interest  Payable 

63,621.24 

Accrued  Property  Taxes  Payable 

32,661.30 

Other  Accrued  Taxes 

and  Expenses 

21,365.60 

Mortgages  Payable 

138,638.94 

Total  Current  Liabilities 

$   678,600.41 

mg-Term  Liabilities: 

Notes  and  Contracts 

Payable              $230,842.00 

Less — Due  within  one 

Year  (above)      177,142.00  $ 

53,700.00 

Mortgage 

Payable            $  636,486.29 

Less — Due  within  one 

year  (above)       138,638.94 

497,847.35      $551,547.35 

deferred  Credit: 

Advance  Rentals 

14,422.20 

Capital : 

Class  A  Common  Voting  Stock  $ 

926,591.00 

Class  B  Common  Voting  Stock 

97,911.00 

Premium  Received  on 

Class  A  Stock 
Earned  Surplus  (Deficit) 

January 

8,  1965        $(541,368.32) 

Add — Net  Loss  for  The  Twelve  months 
ended  December 
31,1965  (206,337.90) 

Earned  Surplus  (Deficit) 

December  31,  1965 

TOTAL  LIABILITIES 
AND  CAPITAL 


2,268,267.07 


(747,706.22)     2,545,062.85 
$3,789,632.81; 
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No.  21071 
Roy  W.  DeWelles,  appellant 

V. 

United  States  of  America,  et  al.,  appellees 


On  Appeal  from  the  Judgment  of  the  United  States  District 
Court  for  the  Southern  District  of  California 


BRIEF  FOR  THE  APPELLEES 


OPINION  BELOW 

The  District  Court's  findings  of  fact  and  conclu- 
sions of  law  (R.  193-196)^  are  not  officially  reported. 

JURISDICTION 

The  instant  action  was  brought  to  enjoin  the  col- 
lection of  an  assessment  of  income  taxes  for  1957  in 
the  sum  of  $25,353.91  and  an  assessment  of  income 


^  "R."  references  are  to  pages  of  the  record  on  appeal. 

(1) 


taxes  for  1958  in  the  sum  of  $103,654.52  pursuant  to 
28  U.S.C,  Section  1340,  and  26  U.S.C.,  Sections  6213 
and  7421(a).  The  District  Court  entered  judgtnent 
dismissing  the  complaint  on  February  7,  1966. 
(R.  197.)  On  April  6,  1966,  within  60  days,  tax- 
payer filed  a  notice  of  appeal.  (R.  198.)  Jurisdic- 
tion is  conferred  on  this  Court  by  28  U.S.C,  Section 
1291. 

QUESTION    PRESENTED 

Whether  the  District  Court  correctly  held  that  the 
notice  of  deficiency  was  properly  sent  to  taxpayer's 
last  known  address  as  required  by  Section  6212  of  the 
Internal  Revenue  Code  of  1954. 

STATUTES  AND  RULES  INVOLVED 

Internal  Revenue  Code  of  1954: 

Sec.  6212.  [as  amended  by  Sees.  76  and  89(b) 
of  the  Technical  Amendments  Act  of  1958,  P.L. 
85-866,  72  Stat.  1606]  Notice  of  Deficiency. 

(a)  In  General. — If  the  Secretary  or  his  dele- 
gate determines  that  there  is  a  deficiency  in  re- 
spect of  any  tax  imposed  by  subtitles  A  or  B,  he 
is  authorized  to  send  notice  of  such  deficiency  to 
the  taxpayer  by  certified  mail  or  registered  mail. 

(b)  Address  for  Notice  of  Deficiency. — 

(1)  Income  and  gift  taxes. — In  the  ab- 
sence of  notice  to  the  Secretary  or  his  dele- 
gate under  section  6903  of  the  existence  of 
a  fiduciary  relationship,  notice  of  a  defi- 
ciency in  respect  of  a  tax  imposed  by  subtitle 
A  or  chapter  12,  if  maled  to  the  taxpayer  at 
his  last  known  address,  shall  be  sufficient  for 


purposes  of  subtitle  A,  chapter  12,  and  this 
chapter  even  if  such  taxpayer  is  deceased,  or 
is  under  a  legal  disability,  or,  in  the  case  of 
a  corporation,  has  terminated  its  existence. 
*         *         *         * 

(26  U.S.C.  1964  ed.,  Sec.  6212.) 

Sec.  6213.    Restrictions  Applicable  to  De- 
ficiencies; Petition  to  Tax  Court. 

(a)  Time  for  Filing  Petition  and  Restriction 
on  Assessment. — Within  90  days,  or  150  days  if 
the  notice  is  addressed  to  a  person  outside  the 
States  of  the  Union  and  the  District  of  Columbia, 
after  the  notice  of  deficiency  authorized  in  sec- 
tion 6212  is  mailed  (not  counting  Saturday,  Sun- 
day, or  a  legal  holiday  in  the  District  of  Colum- 
bia as  the  last  day),  the  taxpayer  may  file  a 
petition  with  the  Tax  Court  for  a  redetermina- 
tion of  the  deficiency.  Except  as  otherwise  pro- 
vided in  section  6861  no  assessment  of  a  de- 
ficiency in  respect  of  any  tax  imposed  by  sub- 
title A  or  B  and  no  levy  or  proceeding  in  court 
for  its  collection  shall  be  made,  begun,  or 
prosecuted  until  such  notice  has  been  mailed  to 
the  taxpayer,  nor  until  the  expiration  of  such 
90-day  or  150-day  period,  as  the  case  may  be, 
nor,  if  a  petition  has  been  filed  with  the  Tax 
Court,  until  the  decision  of  the  Tax  Court  has 
become  final.  Notwithstanding  the  provisions  of 
section  7421  (a),  the  making  of  such  assessment 
or  the  beginning  of  such  proceeding  or  levy  dur- 
ing the  time  such  prohibition  is  in  force  may  be 
enjoined  by  a  proceeding  in  the  proper  court. 

^  If  i/t  ilf 

(26  U.S.C.  1964  ed..  Sec.  6213.) 


Sec.  7421.    Prohibition  of  Suits  to  Restrain 
Assessment  on  Collection. 

(a)  Tax. — Except  as  provided  in  sections 
6212  (a)  and  (c),  and  6213  (a),  no  suit  for  the 
purpose  of  restraining  the  assessment  or  collec- 
tion of  any  tax  shall  be  maintained  in  any  court. 

*  *         *         * 

(26  U.S.C.  1964  ed.,  Sec.  7421.) 
Federal  Rules  of  Civil  Procedure: 

Rule  52. 

Findings  By  the  Court 

*  *        *        * 

(b)  Amendment.  Upon  motion  of  a  party 
made  not  later  than  10  days  after  entry  of  judg- 
ment the  court  may  amend  its  findings  or  make 
additional  findings  and  may  amend  the  judgment 
accordingly.  The  motion  may  be  made  with  a 
motion  for  a  new  trial  pursuant  to  Rule  59. 
When  findings  of  fact  are  made  in  actions  tried 
by  the  court  without  a  jury,  the  question  of  the 
sufficiency  of  the  evidence  to  support  the  find- 
ings may  thereafter  be  raised  whether  or  not  the 
party  raising  the  question  has  made  in  the  dis- 
trict court  an  objection  to  such  findings  or  has 
made  a  motion  to  amend  them  or  a  motion  for 
judgment. 

Rule  60. 
Relief  From  Judgment  or  Order 

*  4>  <tc  * 

(b)  Mistakes;  Inadvertence;  Excusable  Ne- 
glect; Newly  Discovered  Evidence;  Fraud,  etc. 
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On  motion  and  upon  such  terms  as  are  just,  the 
court  may  relieve  a  party  or  his  legal  representa- 
tive from  a  final  judgment,  order,  or  proceeding 
for  the  following  reasons :  ( 1 )  mistake,  inadvert- 
ence, surprise,  or  excusable  neglect; 


*  * 


STATEMENT 

The  pertinent  facts,  as  found  by  the  District  Court 
are  as  follows : 

For  several  years  prior  to  1962  and  until  August 
18,  1962,  taxpayer  lived  at  2177  Live  Oak  Drive,  Los 
Angeles,  California.  This  address  was  taxpayer's 
regular  permanent  address  and  his  place  of  residence. 
(R.  193.)  Although  taxpayer  had  used  other  ad- 
dresses for  his  filed  income  tax  return  for  the  years 
1957,  1958  and  in  an  amended  return  for  1959,  tax- 
payer had  established  his  address  as  2177  Live  Oak 
Drive  for  the  purpose  of  dealing  and  corresponding 
with  the  Internal  Revenue  Service.  (R.  193-194.) 
The  Live  Oak  address  was  first  so  established  at  a 
meeting  between  taxpayer  and  an  Internal  Revenue 
Service  Agent  in  April  of  1962  and  its  establishment 
was  further  evidenced  by  the  transmittal  thereafter 
of  all  official  correspondence  by  the  Internal  Revenue 
Service  to  taxpayer  at  such  address.  Up  to  August 
18,  1962,  all  such  correspondence  was  received  by 
taxpayer.     (R.  194.) 

On  August  18,  1962,  taxpayer  moved  to  the  State 
of  Mississippi,  residing  temporarily  in  a  trailer  camp 
in  Mississippi  City  until  he  moved  into  a  house  in 
Pass  Christian.     However,  he  did  not  notify  the  In- 


ternal  Revenue  Service  either  orally  or  in  writing  of 
this  change  of  address  prior  to  and  including  August 
29,  1962.     (R.  194.) 

Pursuant  to  an  investigation  into  taxpayer's  in- 
come tax  matters,  the  Internal  Revenue  Service  sent 
taxpayer  a  notice  of  deficiency  (90-day  letter)  on 
August  29,  1962,  addressed  to  him  at  2177  Live  Oak 
Drive,  Los  Angeles,  California,  the  address  to  v^hich 
previous  correspondence  had  been  sent,  since  the  In- 
ternal Revenue  Service  had  received  no  notification 
from  taxpayer  that  he  had  a  new  address.  (R.  194.) 
Taxpayer  actually  received  this  notice  of  deficiency 
no  later  than  November  22  or  23,  1962,  and  it  was 
the  belief  of  the  District  Court  that  taxpayer  received 
the  notice  much  before  November  22,  1962.  (R.  195.) 
The  time  for  filing  a  petition  with  the  Tax  Court 
expired  on  November  27,  1962,  and  on  that  date  tax- 
payer had  not  filed  any  petition  with  that  court. 
(R.  195.)  Therefore  the  Government  proceeded  to 
collect  the  taxes  due  according  to  the  notice  of  de- 
ficiency sent  to  taxpayer,  -(^t: r)-  However,  tax- 
payer brought  this  suit  to  enjoin  the  United  States 
from  collecting  the  amounts  assessed  under  the  notice 
of  deficiency  sent  on  August  29,  1962,  on  the  ground 
that  the  notice  of  deficiency  was  not  proper  since  not 
sent  to  taxpayer  at  his  last  known  address.  Tax- 
payer contended  that  he  used  a  different  address  on 
his  tax  returns  and  also  that  he  had  moved  from  the 
Live  Oak  address  by  the  time  the  notice  of  deficiency 
was  sent.  (R.  2.)  The  District  Court  found  that  the 
Live  Oak  address  was  the  one  furnished  by  the  tax- 


payer  to  an  Internal  Revenue  Service  Agent,  that 
taxpayer  had  received  official  correspondence  at  that 
address  in  June,  1962,  and  that  taxpayer  had  not 
notified  the  Internal  Revenue  Service  of  any  change 
of  address  prior  to  the  date  the  notice  of  deficiency 
was  sent.  The  District  Court  then  found  that  2177 
Live  Oak  Drive,  Los  Angeles,  California,  was  tax- 
payer's last  known  address  on  August  29,  1962,  and 
therefore  the  notice  of  deficiency  was  properly  sent 
to  taxpayer  at  his  last  known  address.  (R.  193-196.) 
The  District  Court,  therefore,  granted  the  Govern- 
ment's motion  to  dismiss  taxpayer's  complaint. 
(R.  196,  197.) 

SUMMARY  OF  ARGUMENT 

Taxpayer  sued  to  enjoin  the  United  States  from 
collecting  income  taxes  which  had  been  assessed, 
claiming  that  the  notice  of  deficiency  was  not  sent  to 
him  at  his  last  known  address,  as  required  by  Section 
6212(b)  of  the  Internal  Revenue  Code  and,  therefore, 
no  assessment  or  collection  of  the  taxes  could  be  made. 
However,  the  District  Court  dismissed  taxpayer's 
complaint  after  holding  that  the  notice  of  deficiency 
was  properly  sent. 

Section  6212(b)  of  the  Internal  Revenue  Code  pro- 
vides that  the  notice  of  deficiency  must  be  sent  to 
taxpayer  at  his  last  known  address,  and  this  Court 
has  held  that  where  the  Commissioner  learns  or  is 
advised  by  the  taxpayer  that  taxpayer  has  changed 
his  address,  the  Commissioner  must  use  the  new  ad- 
dress. 


8 

In  this  case,  taxpayer  filed  returns  using  an  ad- 
dress in  Encino,  California.  Subsequently  a  Revenue 
Agent  began  investigating  some  of  taxpayer's  re- 
turns, and  during  a  conference  taxpayer  told  the 
Agent  he  lived  at  2177  Live  Oak  Drive,  Los  Angeles, 
California.  Thereafter  the  Commissioner  sent  tax- 
payer official  correspondence  at  the  Live  Oak  address, 
which  taxpayer  admittedly  received.  A  few  weeks 
after  taxpayer  moved  from  the  Live  Oak  address  to 
Mississippi  without  notifying  the  Commissioner,  the 
Commissioner  sent  taxpayer  a  notice  of  deficiency 
addressed  to  the  Live  Oak  address.  Taxpayer  did  not 
petition  the  Tax  Court  within  90  days  of  the  date  the 
notice  of  deficiency  was  sent,  so  the  Commissioner 
proceeded  to  collect  the  tax. 

It  is  clear  that  under  the  above  facts  the  Commis- 
sioner sent  the  notice  of  deficiency  to  taxpayer  at  his 
last  known  address  as  required  by  Section  6212  of  the 
Internal  Revenue  Code.  Therefore,  taxpayer  was 
prohibited  by  Section  7421(a)  of  the  Internal  Reve- 
neu  Code  from  bringing  any  suit  to  enjoin  the  collec- 
tion of  the  tax  and  the  District  Court  correctly  dis- 
missed taxpayer's  complaint. 

ARGUMENT 

The  District  Court  Correctly  Held  That  the  Notice 
of  Deficiency  Was  Properly  Sent  to  Taxpayer's  Last 
Known  Address  as  Required  by  Section  6212  of  the 
Internal  Revenue  Code  of  1954 

Section  7421(a)  of  the  Internal  Revenue  Code  of 
1954,  supra,  specifically  provides  that  no  suit  may 
be  brought  to  enjoin  the  collection  of  any  tax  in  any 


court;  except  as  provided  in  Section  6212(a)  and 
(c)  and  6213(a).  These  latter  sections  deal  with  the 
sending  by  the  Commissioner  of  a  notice  of  deficiency, 
commonly  known  as  a  90-day  letter.  Section  6212 
(a),  supra,  authorizes  the  Commissioner  to  send  the 
taxpayer  a  90-day  letter  by  certified  or  registered 
mail  when  it  is  determined  that  there  is  a  deficiency 
in  tax.  Section  6212(b),  supra,  states  that  the  send- 
ing of  the  90-day  letter  to  the  taxpayer  "at  his  last 
known  address,  shall  be  sufl^icient  for  purposes  of 
*  *  *  this  chapter  *  *  *."  Section  6213(a),  supra, 
allows  the  taxpayer  a  period  of  90  days  from  the  day 
the  notice  of  deficiency  is  mailed  to  petition  the  Tax 
Court  for  a  determination  on  the  deficiency  and  pro- 
hibits the  Commissioner  from  assessing  or  collecting 
the  tax  involved  either  prior  to  the  sending  of  the 
notice  of  deficiency,  or  during  the  90-day  period  in 
which  taxpayer  may  petition  the  Tax  Court.^ 

However,  if  the  notice  of  deficiency  is  properly 
sent  and  the  taxpayer  does  not  petition  the  Tax  Court 
within  the  90-day  period,  the  Commissioner  may  pro- 
ceed to  collect  the  tax,  and  no  suit  to  enjoin  such  col- 
lection may  be  brought. 

In  the  instant  case,  the  Commissioner  determined 
that  there  was  a  deficiency  in  taxpayer's  income  for 
the  years  1957  and  1958.  Since  the  time  for  assess- 
ment of  this  deficiency  was  running  out,  and  taxpay- 
er would  not  agree  to  an  extension  of  the  time,  the 

-  There  is  one  exception  to  this  rule  which  allows  the  Com- 
missioner to  make  a  jeopardy  assessment  under  Section  6861, 
but  that  is  not  involved  in  the  instant  case. 
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Commissioner  sent  taxpayer  a  notice  of  deficiency  on 
August  29,  1962,  for  the  years  1957  and  1958.  This 
notice  was  addressed  to  taxpayer  at  2177  Live  Oak 
Drive,  Los  Angeles,  California.  (Ex.  5.)  Although 
taxpayer  had  used  an  address  in  Encino,  California, 
on  his  most  recently  filed  returns,  the  taxpayer  had, 
in  a  conference  M^ith  Internal  Revenue  Service  Agent 
Kosman  in  April,  1962,  informed  Kosman  that  his 
address  was  2177  Live  Oak  Drive,  Los  Angeles. 
(R.  194;  Tr.  91.)'  Thereafter  on  June  28,  1962, 
Agent  Kosman  sent  a  certified  letter  to  taxpayer  at 
the  Live  Oak  address  requesting  taxpayer  to  sign  and 
return  Form  872,  a  consent  to  the  extension  of  the 
statute  of  limitations.  Taxpayer's  wife  signed  the 
receipt  for  the  letter,  such  receipt  showing  the  ad- 
dress of  2177  Live  Oak  Drive  (Ex.  A),  and  taxpayer 
admits  that  he  received  the  letter  (Tr.  50).  There 
is  no  evidence  that  taxpayer  objected  at  that  time  to 
receiving  official  correspondence  from  the  Internal 
Revenue  Service  at  the  Live  Oak  address,  which  he 
himself  had  previously  furnished  to  the  Internal 
Revenue  Service  Agent.  A  second  request  to  submit 
Form  872  was  sent  by  the  Internal  Revenue  Service 
to  taxpayer  on  August  13,  1962,  also  addressed  to  the 
Live  Oak  address  (Ex.  B),  although  this  letter  was 
not  sent  by  certified  mail.  Furthermore,  on  August 
28,  1962,  the  Commissioner  sent  the  Revenue  Agent's 
report  to  taxpayer  at  the  Live  Oak  address  (Ex.  E) 
and  taxpayer  has  stipulated  that  he  received  it  (Tr. 


3  '"Yy."  references  are  to  pages  of  the  transcript  of  testi- 
mony. 
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47-48).  Since  taxpayer  did  not  execute  the  consents 
to  extend  the  statute  of  limitation,  the  Commissioner 
sent  taxpayer  a  notice  of  deficiency  on  August  29, 
1962.  This  notice  was  also  sent  to  the  Live  Oak  ad- 
dress because  that  is  the  address  at  which  the  Com- 
missioner had  been  communicating  with  the  tax- 
payer up  to  that  time,  and  the  Commissioner  had  not 
received  any  notification  that  any  other  address 
should  be  used.  Therefore,  the  District  Court  cor- 
rectly dismissed  the  taxpayer's  complaint  since,  un- 
der Section  7421(a)  of  the  Code,  no  suit  to  enjoin  the 
collection  of  the  tax  involved  here  could  be  brought 
once  it  was  shown  that  the  Commissioner  properly 
sent  a  notice  of  deficiency  to  taxpayer  at  his  last 
known  address  and  taxpayer  did  not  petition  the  Tax 
Court  within  the  90-day  period. 

Taxpayer's  main  contention  in  this  case  is  that  the 
Commissioner  was  required  to  send  the  notice  of  de- 
ficiency to  the  Encino  address  used  by  taxpayer  on 
the  last  return  which  he  filed,  either  instead  of  or  in 
addition  to  sending  the  notice  to  the  Live  Oak  ad- 
dress. Since  the  Commissioner  did  not  do  so,  argues 
the  taxpayer,  the  notice  of  deficiency  was  invalid  and 
this  suit  may  be  maintained  to  enjoin  collection  of 
the  tax.  There  is  absolutely  no  merit  to  this  argu- 
ment.^ 

*  It  is  interesting  to  note  that  after  taxpayer  lost  in  the 
District  Court  he  asked  that  court's  permission  to  prosecute 
this  appeal  in  forma  pauperis.  That  court  denied  the  request 
on  the  ground  that  the  appeal  was  frivolous.  Taxpayer  then 
moved  in  this  Court  to  appeal  in  forma  pauperis  and  the 
United  States  opposed  the  motion,  citing  the  District  Court 
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The  language  of  Section  6212(b)  is  clear  that  the 
Commissioner  merely  has  to  send  the  notice  of  de- 
ficiency to  taxpayer  at  his  ''last  known  address". 
There  is  no  further  definition  of  that  term  in  the 
Code  or  Regulations  which  is  applicable  here,  and 
indeed,  none  would  appear  necessary.  Last  known 
address  would  appear  to  mean  exactly  what  it  says, 
and  not,  as  taxpayer  urges,  the  address  used  on  the 
last  filed  tax  return  when  a  new  address  has  subse- 
quently been  furnished  by  taxpayer  and  used  by  the 
Commissioner  or,  in  other  words,  former  known  ad- 
dress. This  Court  in  Cohen  v.  United  States,  297 
F.  2d  760,  made  it  clear  that  the  address  given  by  the 
taxpayer  on  his  return  is  subject  to  change,  saying 
(p.  773) : 

The  Commissioner  or  one  of  his  agents  may  learn 
that  the  taxpayer  has  changed  his  address,  or 
he  may  be  so  advised  by  the  taxpayer.  In  such 
a  case,  he  must  use  the  new  address. 

See  also  Luhring  v.  Glotzbach,  304  F.  2d  556  (C.A. 
4th). 

The  last  tax  return  filed  by  taxpayer  prior  to  Au- 
gust 29,  1962,  was  an  amended  1959  return  which  he 
filed  in  August,  1960.  However,  in  April,  1962,  he  in- 
formed Revenue  Agent  Kosman,  during  a  personal  in- 
terview, that  he  lived  at  2177  Live  Oak  Drive,  Los 
Angeles,  and  taxpayer  subsequently  received,  by  his 
own  admission,  official  correspondence  from  the  Inter- 
nal Revenue  Service  at  that  address.  In  light  of  these 


holding  of  frivolity.    This  Court  denied  taxpayer's  motion 
on  April  11,  1966. 
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facts  and  the  applicable  law,  it  is  indeed  specious  of 
taxpayer  to  argue  that  the  last  known  address  was 
the  Encino  address  used  on  the  tax  returns. 

Taxpayer  also  testified  that  he  orally  notified  Reve- 
nue Agent  Kosman  on  August  17,  1962,  that  he  was 
moving  to  Mississippi  the  following  day  (Tr.  15-16) 
and,  therefore,  contends  that  the  Mississippi  address 
was  his  last  known  address.  The  simple  answer  to 
this  is  that  the  District  Court  specifically  refused  to 
believe  taxpayer's  testimony  in  this  regard,  and 
found  as  a  matter  of  fact  that  taxpayer  never  notified 
the  Internal  Revenue  Sei-vice  in  writing  or  orally  of 
any  change  of  address  from  April,  1962,  to  and  in- 
cluding August  29,  1962.  (R.  194.)  This  finding  of 
fact  is  supported  by  the  testimony  of  Revenue  Agent 
Kosman  who  testified  that  taxpayer  did  not  tell  him 
he  was  moving  to  Mississippi  during  their  meeting  on 
August  17,  1962,  and  that  prior  to  August  29,  1962, 
he  was  not  aware  of  any  change  of  taxpayer's  address 
from  2177  Live  Oak  Drive.  (Tr.  97-98.)  It  is  well 
established  that  the  resolution  of  conflicting  evidence 
is  within  the  discretion  of  the  trial  judge  who  has  ob- 
sei^ed  the  demeanor  of  the  witnesses,  and  may  not 
be  overruled  unless  shown  to  be  clearly  erroneous. 
Rule  52(a),  Federal  Rules  of  Civil  Procedure.  Cer- 
tainly taxpayer  has  made  no  such  showing  in  this 
case. 

The  fact  that  taxpayer  actually  received  the  notice 
of  deficiency  prior  to  the  expiration  of  the  90-day  pe- 
riod is,  as  taxpayer  himself  states,  "irrelevant  and 
immaterial".     (Br.  30.)     The  Internal  Revenue  Code 
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provides  merely  that  notice  must  be  properly  sent, 
and  not  that  it  must  have  been  received  by  the  tax- 
payer. Brown  v.  Lethert,  360  F.  2d  560  (C.A.  8th). 
Since  the  court  found  that  the  notice  was  sent  to  tax- 
payer's last  known  address  there  is  no  need  to  con- 
sider whether  or  not  taxpayer  ever  received  it.  Only 
if  the  court  should  find  that  the  90-day  letter  was  not 
sent  to  taxpayer  at  his  last  known  address  does  it 
have  to  consider  taxpayer's  actual  receipt  and  its 
effect.  Taxpayer  admitted  he  received  the  90-day 
letter  on  November  22,  1962,  or  November  23,  1962. 
(Tr.  19-20),  and,  therefore,  contends  that  he  only  had 
four  or  five  days  in  which  to  petition  the  Tax  Court. 
However,  the  District  Court  believed  that  taxpayer 
actually  received  the  90-day  letter/m«»t  before  No- 
vember 24  and,  therefore,  had  ample  time  to  petition 
the  Tax  Court.  (R.  195.)  The  evidence  showed  that 
taxpayer  made  thorough  provisions  for  the  forward- 
ing of  his  mail.  He  left  instructions  with  the  Post 
Office  to  forward  mail  from  2177  Live  Oak  Drive  to 
his  post  office  box  in  Encino,  California.  He  then  had 
mail  either  forwarded  from  Encino  to  him  in  Mis- 
sissippi or  picked  up  by  his  attorney  who  sent  it  to 
him.  (Tr.  22-23.)  The  evidence,  therefore,  amply 
supports  the  District  Court's  belief  that  taxpayer  re- 
ceived the  90-day  letter  in  time  to  petition  the  Tax 
Court.  In  fact,  even  the  four  or  five  days  which  tax- 
payer admits  he  had  would  seem  to  be  sufficient  in 
this  case  since  he  already  had  counsel  advising  him 
on  this  matter  who,  even  if  busy,  could  have  filed  a 
petition  sufficient  to  invoke  the  jurisdiction  of  the 
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Tax  Court  which  could  have  been  amended  later  if 
necessary."' 

Taxpayer  introduces  new  evidence  on  this  appeal 
which  he  then  discusses  in  his  brief.  This  new  evi- 
dence, consisting  of  affidavits  of  Revenue  Agent  Kos- 
man,  Zella  DeWelles,  and  the  original  of  the  Form 
872  sent  to  taxpayer  were  not  introduced  at  the  trial, 
are  not  part  of  the  record  in  this  case,  and,  therefore, 
are  not  before  the  Court.  If  taxpayer  wished  to  in- 
troduce new  evidence  after  the  trial,  this  Court  has 
said  that  the  proper  procedure  is  a  motion  under  Rule 
60(b)(1),  supra,  of  the  Federal  Rules  of  Civil  Pro- 
cedure in  the  District  Court.  If  such  motion  is 
granted,  then  taxpayer  may  move  this  Court  to  re- 
mand, whereas  if  the  motion  is  denied  taxpayer  may 
appeal  such  order  and  consolidate  it  with  the  appeal 
now  pending.  Greear  v.  Greear,  288  F.2d  466  (C.A. 
9th).  It  might  be  noted,  however,  that  this  new  evi- 
dence does  not  add  anything  to  taxpayer's  case  since 
Revenue  Agent  Kosman's  affidavit  shows  that  he 
merely  followed  a  procedure  of  using  as  the  address 
on  the  Form  872  the  address  used  by  taxpayer  on  the 
return.  There  is  no  dispute  that  taxpayer  used  the 
Encino  address  on  his  returns  for  the  years  involved, 
but,  as  we  have  previously  shown,  this  was  not  the 
last  known  address. 


^  The  record  shows  that  taxpayer  stated  he  would  have  to 
consult  his  attorney  when  the  Revenue  Agent  asked  him  in 
June,  1962,  to  sign  the  consent  form  (Tr.  14-15).  It  is, 
therefore,  obvious  that  he  already  had  counsel  who  was 
familiar  with  taxpayer's  tax  problems. 
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Taxpayer's  discussion  of  Flora  v.  United  States,  is 
not  directly  relevant  to  this  case.  While  it  is  true 
that  taxpayer  here  will  not  be  able  to  litigate  his  tax 
liability  for  the  years  1957  and  1958  in  the  Tax 
Court,  a  recent  Eighth  Circuit  case,  following  the 
established  rule,  holds  that  even  where  taxpayer  did 
not  receive  the  90-day  letter  and  this  was  known  by 
the  Commissioner,  no  suit  to  enjoin  the  collection  of 
the  tax  could  be  brought  if  the  90-day  letter  were 
properly  sent  to  taxpayer.  Brown  v.  Lethert,  supra. 
Taxpayer  has  no  constitutional  right  to  litigate  in  the 
Tax  Court.  Congress  provided  in  the  Internal  Reve- 
nue Code  a  reasonable  system  whereby  taxpayers 
could  petition  the  Tax  Court.  The  fact  that  taxpayer 
may  not  now  petition  the  Tax  Court  in  this  case  does 
not  deny  him  his  constitutional  right  to  litigate  his 
tax  liability.  He  may  pay  the  tax  and  sue  for  a  re- 
fund, at  which  time  the  merits  of  his  claims  will  be 
adjudicated.  Furthermore,  it  is  apparent  that  tax- 
payer here  could  have  litigated  in  the  Tax  Court  had 
he  so  desired,  as  evidenced  by  the  above  discussion. 

Finally,  there  is  no  merit  to  taxpayer's  request  that 
the  Commissioner  should  have  sent  two  notices  of 
deficiency  to  taxpayer,  one  to  the  Live  Oak  address 
and  the  other  to  the  Encino  address.  This  argument 
may  have  some  validity  where  a  taxpayer  maintains 
two  addresses  and  has  dealings  with  the  Commission- 
er at  both.  But  that  is  not  the  case  here.  There  was 
no  doubt  in  the  Commissioner's  mind  that  the  Livet 
Oak  address  was  the  only  proper  address.  Taxpayer- 
had  furnished  this  address  to  the  Agent,  the  Commis- 
sioner had  sent  official  correspondence  to  that  address 
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which  taxpayer  received,  and  the  Commissioner  had 
no  notification  that  taxpayer  was  no  longer  at  that 
address.  In  this  case,  the  District  Court  was  correct 
in  finding  that  the  notice  of  deficiency  was  properly 
sent  to  taxpayer  at  his  last  known  address  and,  there- 
fore, the  taxpayer's  complaint  must  be  dismissed. 

CONCLUSION 

For  the  foregoing  reasons  the  decision  of  the  Dis- 
trict Court  is  correct  and  its  judgment  should  be  af- 
firmed. 

Respectfully  submitted, 


Mitchell  Rogovin, 

Assistant  Attorney  General. 

Lee  a.  Jackson, 

Joseph  Kovner, 

Mark  S.  Rothman, 
Attorneys, 

Department  of  Justice, 
Washington,  D.C.   20530. 


Of  Counsel: 

Edwin  L.  Miller,  Jr., 
United  States  Attorney. 

Charles  H.  Magnuson, 
Assistant  United  States  Attorney. 


December,  1966. 
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Certificate  J 

I  certify  that,  in  connection  with  the  preparatioil 
of  this  brief,  I  have  examined  Rules  18,  19,  and  39f 
of  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  and  that,  in  my  opinion,  the  foregoing  brief 
is  in  full  compliance  with  those  rules. 

Dated:  day  of  December,  1966. 


Mark  S.  Rothman 
Attorney 
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UNITED  STATES  COURT  OP  APPEALS 
FOR  THE  NINTH  CIRCUIT 


C.J.  FITZHARRIS, 

Appellant, 
vs  . 
HERMAN  TAPIA,  JR. , 
Appellee. 


No.  21073 


APPELLANT'S  BRIEF 


JURISDICTION 


The  Jurisdiction  of  the  United  States  District 
Court  to  issue  the  writ  of  habeas  corpus  is  conferred 
by  Title  28,  United  States  Code,  section  22^1.   The 
jurisdiction  of  this  Court  is  conferred  by  Title  28, 
United  States  Code,  section  2253,  which  makes  a  final 
order  in  a  habeas  corpus  proceeding  reviewable  in 
the  Court  of  Appeals  when  a  certificate  of  probable 
cause  has  issued, 

STATEMENT  OF  THE  CASE 

This  is  an  appeal  by  C.J.  Fitzharris,  Superintendent 
of  the  California  Training  Facility  at  Soledad,  California, 
respondent  in  the  court  below  and  custodian  of  appellee, 
Herman  Tapia,  Jr. ,  from  an  order  of  the  United  States 
District  Court  for  the  Northern  District  of  California, 


Southern  Division,   That  order  granted  appellee's 

application  for  a  writ  of  habeas  corpus  and  directed 

that  he  be  discharged  from  the  custody  of  appellant. 

In  issuing  its  order,  the  District  Court  rejected  appellant's 

contentions  that  appellee  Tapia  is  precluded  from 

relief  by  reason  of  his  failure  to  exhaust  available 

state  remedies  and  his  deliberate  bypassing  of  state 

remedies,  and  held  that  appellee  was  denied  the  right 

to  counsel  within  the  meaning  of  Escobedo  v.  Illinois, 

378  UoSo  478  (1964),  even  though  he  had  at  no  time 

requested  counsel  and  further  held  that  appellee  was 

not  precluded  from  relief  because  no  retroactivity 

problem  was  present o 

Proceedings  In  the  State  Courts 

In  an  information  filed  by  the  District 
Attorney  of  Los  Angeles  County,  appellee  was  charged 
with  burglary  in  violation  of  California  Penal  Code 
section  459 o   Trial  commenced  on  June  22,  1964.   A 
jury  verdict  finding  appellee  guilty  of  second  degree 
burglary  was  returned  on  June  24,  1964,   Probation 
was  denied,  and  on  August  4,  1964,  judgment  was  entered 
sentencing  appellee  to  state  prison  for  the  term  prescribed 
by  law. 

There  was  no  appeal  from  the  Judgment  of 
conviction 0   In  November,  1964,  and  March  and  May,  1965, 
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appellee  filed  for  writs  of  habeas  corpus  in  the  state 
courts.   Separate  applications  were  filed  in  San  Bernardino 
County  Superior  Court,  the  District  Court  of  Appeal 
for  the  First  Appellate  District  and  the  California 
Supreme  Court.   Each  application  was  denied  without 
hearing  or  opinion.   In  each  of  the  foregoing  applications 
for  habeas  corpus,  appellee  raised  the  issues  which 
were  presented  to  the  court  below. 
Proceedings  in  the  Federal  Courts 

On  June  15,  1965,  appellee  filed  an  application 
for  writ  of  habeas  corpus  with  the  United  States  District 
Court  for  the  Northern  District  of  California,  Southern 
Division,   On  the  same  date,  an  order  to  show  cause 
issued  directed  to  appellant.   Appellant's  return 
to  the  order  to  show  cause  was  filed  July  20,  1965. 
On  August  10,  1965,  appellant  filed  a  supplement  to 
the  return  to  order  to  show  cause.   Appellee,  acting 
in  propria  persona,  filed  a  traverse.   On  August  31, 
1965,  the  District  Court  appointed  appellee's  present 
counsel,  John  Mallick,  to  represent  him. 

On  November  23,  1965,  appellee  filed  a  motion 
for  an  evidentiary  hearing  and  the  same  day  an  order 

issued  directing  that  the  hearing  be  held  on  December 

■«». 

10,  1965o 

On  June  7,  I966,  the  District  Court  entered 
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an  order  directing  appellee's  discharge  from  custody. 
On  June  20,  1966,  appellant  filed  notice  of  appeal 
to  this  Court o 

STATEMENT  OF  FACTS 

On  April  l4,  196^,  Officers  Nicholl  and 
Senneff  of  the  Los  Angeles  Police  Department  visited 
appellee  at  his  home  and  questioned  him  concerning 
a  burglary  (*RT  4,  5,  19) « 

The  conversation  took  place  in  the  living 
room  of  appellee's  home  (RT  12),   Shortly  after  the 
officers  arrived,  appellee's  father  entered  the  house  and 
remained  therein  during  the  remainder  of  the  conversation 
(RT  22-23,  26,  32) o   During  this  conversation,  appellee 
admitted  participating  in  the  burglary  of  which  he 
was  subsequently  convicted  (RT  20-21),   The  conversation 
was  friendly,  and  the  statements  made  by  appellee 
were  free  and  voluntary,  not  induced  by  threats  or 
offers  of  reward  (RT  21,  23-24,  30-31,  33,  35-36), 
and  the  District  Court  so  found  (District  Court  order, 
PPo  3-^)o 

At  no  time  did  appellee  request  to  see  an 
attorney  (RT  24,  32-33) o   He  was  not  advised  that 


*"RT"  refers  to  the  Reporter's  Transcript  of  the 
evidentiary  hearing  conducted  in  the  court  below  on 
December  10,  1965 » 
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he  had  a  right  to  see  an  attorney,  nor  was  he  advised 
of  his  right  to  remain  silent  or  that  anything  he 
said  could  be  used  against  him  (RT  7-8,  24).   Appellee 
was  not  so  advised  because  "at  this  time  there  was 
no  department  policy  to  this  effect,  and  we  had  not 
at  that  time  been  so  advising  arrestees."   (RT  24: 
14-16). 

The  statements  made  by  appellee  were  introduced 
without  objection  against  him  in  the  trial  court  proceedings. 

Appellee  was  informed  in  writing  by  his 
trial  counsel  of  the  availability  of  appeal,  the  procedure 
to  be  followed  in  perfecting  an  appeal,  the  time  within 
which  the  notice  of  appeal  should  be  filed,  that  his 
counsel  would  not  file  an  appeal  but  that  he  was  free 
to  do  so,  that  he  was  entitled  to  appointed  counsel  on 
appeal  and  transcripts  at  no  expense  (RT  l6;  Respondent's 
Exhibit  "A")„   There  was  no  appeal  from  the  judgment 
of  convictiono 

SUMMARY  OF  APPELLANT'S  CONTENTIONS 

Ic   The  District  Court  failed  to  consider  the 
effect  of  appellee's  failure  to  appeal. 

lie  The  effect  of  appellee's  failure  to  object 
in  the  state  court  proceedings  was  not  considered  by  the 
district  court o 
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III.   The  District  Court  erred  in  holding  that 
appellee  was  denied  the  right  to  counsel  within  the 
meaning  of  the  Escobedo  decision  even  though  there  was 
no  request  for  counsel. 

IVo   The  District  Court  erred  in  holding  that 
appellee  was  not  precluded  from  relief  because  no 
retroactivity  problem  was  present, 

ARGUMENT 

I 

THE  DISTRICT  COURT  FAILED  TO  CONSIDER 
THE  EFFECT  OP  APPELLEE'S  FAILURE  TO  APPEAL. 

Appellee  was  informed  by  letter  from  his  trial 
counsel  of  the  availability  of  appeal,  the  procedure  to 
be  followed  in  perfecting  an  appeal,  the  time  within 
which  his  notice  of  appeal  should  be  filed,  that  his 
counsel  would  not  file  an  appeal  in  his  behalf  but  that 
he  was  free  to  do  so,  that  he  was  entitled  to  have  counsel 
represent  him  on  appeal,  and  the  Reporter's  Transcript 
and  Clerk's  Transcript  would  be  made  available  at  no 
expense  to  him  (Respondent's  Exhibit  "A"), 

Despite  the  knowledge  of  the  availability  of 
appeal,  as  indicated  by  appellee  in  his  habeas  corpus 
application,  no  appeal  was  taken  from  the  judgment  of 
conviction.   In  seeking  relief  in  the  Court  below, 
appellee  did  not  explain  his  failure  to  appeal.   He  is 
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thus  attempting  to  use  the  federal  courts  as  a  substitute 
forum  In  which  to  litigate  a  federal  question  which  should 
properly  have  been  raised  in  the  California  courts. 

Appellee's  failure  to  appeal  in  this  context 
brings  into  operation  the  two  separate  doctrines  of  (1) 
whether  he  deliberately  by-passed  available  state  remedies 
and  (2)  if  he  has  under  California  state  law  an  excuse  for 
not  appealing  from  which  relief  will  be  granted,  whether 
he  has  exhausted  available  state  remedies.   We  realize 
that  this  places  the  habeas  applicant  such  as  appellee 
on  the  horns  of  a  dilemma  but  appeal,  after  all,  is  the 
ordinary  procedural  vehicle  for  the  correction  of  trial 
court  errors . 

Although  both  issues  of  waiver  and  failure  to 
exhaust  available  state  remedies  were  raised  by  appellant 
in  the  court  below,  they  were  rejected  without  comment  in 
the  court  order  directing  appellee's  release. 

Under  the  doctrine  of  Fa^  v,  Noia,  372  U.S.  391 
(1963),  in  determining  whether  appellee  is  precluded  from 
relief  on  the  grounds  of  waiver,  the  issues  became  (1) 
whether  the  State  of  California  has  provided  petitioner 
with  an  orderly  remedy  by  which  to  vindicate  his  asserted 
constitutional  right,  and  (2)  whether  petitioner  made  a 
considered  choice  to  abandon  the  privilege  of  seeking  to 
vindicate  that  federal  right  in  the  state  courts. 
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Fay  V.  Noia.,  supra  at  ^39;  Gladden  v.  Gldley ,  337  F.2d 
575,  579  (9th  Giro  1964);  see  Richardson  v.  Oliver, 
Civ.  No.  924M  NoD.N.D.  Gal.,  March  21,  I966. 

In  view  of  the  letter  from  appellee'5  counsel 
and  appellee's  acknowledgment  that  he  was  fully  aware 
of  the  procedure  for  perfecting  an  appeal  as  prescribed 
by  Rule  31(a)  of  the  Galifornia  Rules  of  Gourt,  few  cases 
will  present  such  clear  evidence  of  "an  intentional 
relinquishment  or  abandonment  of  a  known  right  or  privilege", 
Johnson  Vo  Zerbst,  304  U.S.  458,  468  (1938),  constituting 
a  deliberate  bypassing  of  a  state  remedy. 

The  Galifornia  law  is  well  settled  that  the  writ 
of  habeas  corpus  cannot  substitute  for  an  appeal. 
In  re  Lessard,  supra,  62  Gal. 2d  497,  505  (1965);  In 
re  Waltreus,  62  Gal. 2d  218,  225  (1965);  In  re  Mitchell 
56  Gal. 2d  667,  671  (1961);  In  re  Winchester,  53  Gal. 2d 
528,  532  (i960);  In  re  Dixon, 41  Gal. 2d  756,  759  (1953); 
In  re  Lindley,  29  Gal, 2d  709,  722  (1947).   In  that 
petitioner  sought  to  present  his  contentions  by  habeas 
corpus  without  explaining  his  failure  to  pursue  the 
remedy  of  appeal,  he  did  not  properly  invoke  an  available 
state  remedy,  and  hence,  cannot  be  said  to  have  exhausted 
it.   Since  he  was  fully  aware  of  the  availability 
of  appeal  and  the  procedures  to  be  followed  in  perfecting 
it,  his  failure  to  appeal  constituted  a  bypassing  of 
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state  procedures,  fully  justifying  the  California 
courts  in  refusing  to  entertain  his  claim.   This  action 
by  the  state  courts  is  fully  consistent  with  the  doctrine 
of  Fay  Vo  Nola,  supra.   As  pointed  out  in  Townsend 
V.  Sain  372  \J.S.    293,  317: 

"The  standard  of  inexcusable  default  set  down  in 
Fay  Vo  Noia  »  ,  ,  o  does  not  sanction  needless  piecemeal 
presentation  of  constitutional  claims  in  the  form  of 
deliberate  by-passing  of  state  procedures." 
In  light  of  the  nature  of  claims  sought 
to  be  presented  by  petitioner,  it  is  significant  to 
note  that  the  time  within  which  he  could  have  perfected 
an  appeal  did  not  expire  until  nearly  two  months  after 
the  decision  was  rendered  in  Escobedo  v,  Illinois , 
supra,  378  UoSo  478  (1964)=   Under  these  circumstances 
"the  burden  should  be  upon  the  petitioner  at  the  very 
outset  to  allege  facts  which  if  proven  would  excuse  his 
failure  to  appeal."  [Citations  omitted]  Richardson  v. 
Oliver,  supra  at  6. 

In  that  petitioner  failed  to  allege  facts 
excusing  his  failure  to  appeal  and  thereby  further 
substantiated  the  lack  of  appeal  as  being  a  considered 
knowing  and  deliberate  decision  to  bypass  state 
procedures,  he  is  precluded  from  relief  in  this  Court. 
We  submit  that  the  Court  below  erred  in  failing  to  so  hold. 
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In  directing  appellee's  release,  the  District 
Court  order  ignores  the  question  of  whether  appellee 
has  exhausted  available  state  remedies  as  required  by 
Title  28,  UoSoCo ,  §  225^. 

Judgment  of  conviction  was  entered  against 
appellee  on  August  4,  1964.,   Under  California  State  Law,  to 
effect  a  timely  appeal,  notice  of  appeal  should  have  been 
filed  within  ten  days  following  rendition  of  the  judgment. 
Rule  31(a),  California  Rules  of  Court.   Appellee  did  not 
file  notice  of  appeal  and  he  has  not  shown  that  he 
attempted  at  any  time  to  perfect  an  appeal  from  that 
judgment  by  seeking  relief  in  the  California  courts  from 
his  failure  to  file  a  timely  notice  of  appeal.   A 
procedure  is  provided  under  Rule  31(a)  of  the  California 
Rules  of  Court  whereby  persons  seeking  to  reinstate 
their  right  to  appeal  may  file  affidavits  with  the  court 
explaining  their  failure  to  file  a  timely  notice  of 
appeal.   The  California  Supreme  Court  has  shown 
liberality  in  interpreting  this  rule  so  as  to  grant 
relief  in  a  number  of  cases  where  good  cause  has  been 
showno   See  eog.  People  v.  Davis,  62  Calo2d  806  (1965). 

The  doctrine  of  Fa^j,  v.  Noia,  372  U.S.  391 
(1963)  is  consistent  with  holding  that  appellee's  failure 
to  pursue  California  procedures  to  seek  relief  from  his 
failure  to  file  a  timely  notice  of  appeal,  constitutes  a 
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failure  to  exhaust  available  state  remedies.   See  Holley 

V,  Cheuvront,  351  Fo2d  615  (9th  Cir,  I965);  Gravette  v. 

Maxwell,  3^0  F,2d  95  (6th  Cir,  I965);  Curtis  v.  Buchkoe, 

336  F2d  32  (6th  Giro  1965)0   As  Judge  Sherrill  Halbert 

pointed  out  in  Richardson  v.  Oliver,  supra.  Civ.  No.  9244 

N.D.N.D,  Calo,  March  21,  I966,  at  pp.  3-4  of  the 

Memorandum  Opinion, 

"A  state  prisoner  who  failed  to  appeal  from 

Judgment  of  the  trial  court  within  the  time  allowed 

by  law  and  who  has  a  valid  excuse  for  such  failure, 

should  as  a  matter  of  course  pursue  his  statutory 

remedies  in  California  before  seeking  relief  in  the 

federal  courts o   Nothing  in  the  present  record 

indicates  that  petitioner  has  availed  himself  of 

that  remedy o"   [Footnote  omitted]. 

We  submit  that  until  appellee  pursues  this 

remedy  or  demonstrates  that  such  relief  is  not  available 

to  him,  he  has  not  exhausted  state  remedies  that  were 

available  at  the  time  his  petition  was  filed  and  remain 

available  at  this  time= 

II 

THE  EFFECT  OF  APPELLEE'S  FAILURE  TO  OBJECT  IN 
THE  STATE  COURT  PROCEEDINGS  WAS  NOT  CONSIDERED 
BY  THE  DISTRICT  COURT, 

There  was  no  objection  to  the  introduction  in 

11, 


i 


the  trial  proceedings  of  the  evidence  which  appellee  now 
contends  deprived  him  of  a  constitutional  right  entitling 
him  to  releasee   It  was  earlier  established  in  California 
law  that,  "A  failure  to  object  to  the  introduction  of 
evidence  which  defendant  alleges  was  illegally  obtained 
precludes  the  successful  presentation  of  the  issue  at 
the  appellate  levelo"   In  re  Lessard,  62  Cal.2d  497,503 
(1965);  see  also  3  CaleJuro2d,  Appeal  and  Error,  §  1^0 
at  604;  4  CoJoSo,  Appeal  and  Error,  §  228  at  665. 

The  fact  that  the  decision  not  to  object  may 
have  been  a  part  of  trial  strategy  ~  a  decision  not 
participated  in  by  appellee,  or  if  so,  even  objected  to 
by  him  -  would  not  relieve  appellee  from  the  requirement 
of  pursuing  state  remedies  to  vindicate  the  alleged 
constitutional  right =   Nelson  Vo  People  of  the  State  of 
California,  346  F.2d  73,  81  (9th  Cir,  I965).   See  Henry 
Vo  Mississippi,  379  UoSo  443  (1965);  Rhay  v.  Browder, 
342  Pc2d  345  (9th  Ciro  1965) 0   This  is  especially 
significant  since  appellee  did  not  attack  the  competency 
of  his  trial  counsel o   Under  these  circumstances, 
the  more  obvious  inference  is  that  the  failure  to  object 
was  a  tactical  trial  decisiono 

This  failure  to  object  to  the  introduction  of  the 
evidence  when  considered  in  connection  with  appellee's 
failure  to  appeal  (see  Argument  I,  supra)  points  it  up  as 
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being  the  first  step  in  the  process  of  deliberately 

bypassing  available  state  remedies. 

As  we  understand  this  Court's  decision  in 

Nelson  Vo  People  of  the  State  cf  California,  supra, 

California's  contemporaneous  objection  rule  serves  a 

legitimate  state  interest,  and  a  failure  to  invoke 

it  may  alone  constitute  deliberate  bypassing  of  state 

procedures  precluding  a  habeas  applicant  from  relief  in 

federal  court.   In  analyzing  Henry  v.  Mississippi ,  supra, 

this  court  stated  in  Nelson, 

"We  think  that  Henry  limits  Fay  v,  Noia  at 

least  to  this  extent  -  that  it  stands  for  the 

proposition  that  counsel's  decision,  although  made 

'without  prior  consultation  with  an  accused,'  to 

by-pass  the  contemporaneous-objection  rule  as 

part  of  trial  strategy,  will  nevertheless  'preclude 

the  accused  from  asserting  constitutional  claims'  (id. 

at  451,  85  SoCto  at  569)0   Thus  the  broad  language 

in  Fay,  to  the  effect  that  the  decision  (there, a 

decision  not  to  appeal)  must  be  the  choice  of  the 

petitioner,  and  that  a  choice  made  by  counsel,  not 

participated  in  by  petitioner,  does  not  automatically 

bar  relief,  does  not  here  apply."   [footnotes  omitted] 

346  Fc2d  at  8I0 

The  failure  of  the  Court  below  to  consider  the 
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impact  of  appellee's  non-compliance  with  California's 
contemporaneous  objection  rule  on  the  question  of 
deliberate  bypassing  resulted  in  the  erroneous  conclusion 
that  appellee  was  entitled  to  release. 
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Ill 

THE  DISTRICT  COURT  ERRED  IN  HOLDING  THAT 
APPELLEE  WAS  DENIED  THE  RIGHT  TO  COUNSEL 
WITHIN  THE  MEANING  OF  THE  ESCOBEDO  DECISION 
EVEN  THOUGH  THERE  WAS  NO  REQUEST  FOR  COUNSEL. 


In  the  case  at  bar,  appellee  at  no  time 
requested  to  see  an  attorney.   Despite  this  fact, 
the  Court  below  held  that  he  had  been  denied  the  right 
to  counsel  within  the  meaning  of  Escobedo  v.  Illinois , 
378  UoS.  478  (1964),  concluding  that  "in  petitioner's 
case,  his  failure  to  request  counsel  was  not  fatal." 
(Distinct  Court  Order,  p.  6),  In  so  concluding,  we 
submit  that  the  District  Court  erred. 

The  scope  of  the  Escobedo  decision  was  recently 
made  clear  by  the  United  States  Supreme  Court  holdings 
in  Miranda  v„  Arizona,  34  U.S.  L.Week  4521  (U.S.  June  13, 
1966),  and  Johnson  v.  New  Jersey,  34  U.S.  L.Week  4592  (U.S. 
June  20,  I966) 0 

In  passing  upon  the  question  of  the  retroactivity 
°^  Escobedo  and  Miranda,  the  court  in  Johnson  v.  New 
Jersey,  delineated  more  precisely  the  import  of  Escobedo, 
stating, 

"Apart  from  its  broad  implications,  the  precise 
holding  of  Escobedo  was  that  statements  elicited 
by  the  police  during  an  interrogation  may  not  be 
used  against  the  accused  at  a  criminal  trial, 
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'[where]  the  investigation  is  no 
longer  a  general  inquiry  into  an 
unsolved  crime  but  has  begun  to  focus 
on  a  particular  suspect,  the  suspect 
has  been  taken  into  police  custody, 
the  police  carry  out  a  process  of 
interrogations  that  lends  itself  to 
eliciting  incriminating  statements, 
the  suspect  has  requested  and  been 
denied  an  opportunity  to  consult  with 
his  lawyer,  and  the  police  have  not 
effectively  warned  him  of  his  absolute 
constitutional  right  to  remain  silent.  ,  .  .' 
378  U,S,,  at  490-491.  ,  .  .  [emphasis 
added] 
"As  for  the  standards  laid  down  one  week  ago  in 
Miranda,  if  we  were  persuaded  that  they  had  been  fully 
anticipated  by  the  holding  in  Escobedo,  we  would  measure 
their  prospectivity  from  the  same  date.  .  .  .  disagreement 
among  other  courts  concerning  the  implications  of 
Escobedo  however,  have  impelled  us  to  lay  down 
additional  guidelines  for  situations  not  presented  by 
that  case.   This  we  have  done  in  Miranda  .  .  .  ."  [footnote 
omitted]  Id.  at  4596-4597= 

It  is  thus  clear  that  there  is  a  denial  of  the 
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right  to  counsel  in  the  context  with  which  we  are 
here  dealing  only  when  all  the  requirements  of  the 
Escobedo  holding  are  present,  including  a  request 
and  denial  of  the  opportunity  to  consult  with  counsel. 

The  necessity  of  a  request  for  counsel  to 
invoke  the  protective  shield  of  Escobedo  is  further 
illustrated  by  Miranda  v»  Arizona,  supra.   There, 
the  court,  in  dealing  with  in  custody  interrogation, 
set  forth  procedural  safeguards  which  are  not  dependent 
upon  a  request  for  counsel,  and  in  other  respects 
are  more  expansive  than  those  announced  in  Escobedo. 
However,  the  principles  announced  in  Miranda  emanate 
from  the  privilege  against  self-incrimination  contained 
in  the  Fifth  Amendment  of  the  United  States  Constitution, 
while  Escobedo  is  based  on  the  denial  of  the  right 
to  counsel  within  the  meaning  of  the  Sixth  Amendment. 
During  the  course  of  the  Miranda  opinion,  the  court 
recognizes  that, 

"A  different  phase  of  the  Escobedo  decision  was 
significant  in  its  attention  to  the  absence  of  counsel 
during  the  questioning.  .  ,  ,  In  Escobedo  however,  the 
police  did  not  relieve  the  defendant  of  the  anxieties 
which  they  had  created  in  the  interrogation  rooms. 

/ 

/ 
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Rather,  they  denied  his  request  for  the  assistance  of 

35/" 
counsel,  378  UoSo,  at  48l,  488,  491. ~   34  U.S. 

LoWeek  at  4529o 

Against  this  interpretive  background,  it 
seems  hardly  arguable  that  appellee  can  successfully 
assert  that  he  was  deprived  of  the  constitutional 
right  to  counsel  within  the  meaning  of  Escobedo  v. 
Illinois,  supra,  378  U.S.  478  (1964). 

We  therefore  submit  that  the  Court  below 

committed  error  in  so  holding  and  respectfully  urge 

that  the  order  directing  appellee's  release  be  reversed. 

IV 

THE  DISTRICT  COURT  ERRED  IN  HOLDING  THAT  APPELLEE 
WAS  NOT  PRECLUDED  FROM  RELIEF  BECAUSE  NO  RETROACTIVITY 

PROBLEM  WAS  PRESENT, 

Appellee's  state  trial  commenced  on  June 
22,  1964 o   The  jury  verdict  of  guilty  was  returned 
on  June  24,  1964c   The  order  of  the  Court  below  notes 
that  the  decision  of  Escobedo  v.  Illinois ,  supra, 
was  rendered  on  June  22,  1964,  and  then  states,  "Since 
the  verdict  in  this  case  was  not  even  arrived  at  when 


The  police  also  prevented  the  attorney  from  consult- 
ing with  his  client o   Independent  of  any  other  constitutional 
proscription,  this  action  constitutes  a  violation  of  the  Sixth 
Amendment  right  to  the  assistance  of  counsel  and  excludes 
any  statement  obtained  in  its  wake.  [Citation  omitted]." 
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the  Escobedo  decision  was  rendered,  no  'retroactivity' 
problem  exists  in  this  case,"   (p,  4), 

In  so  holding  and  ordering  appellee's  release, 
the  Court  below  committed  error  requiring  reversal. 

Johnson  v.  New  Jersey,  supra,  34  U.S.  L.Week 
4592  (U.S.  June  20,  I966)  held  that  Escobedo  and  Miranda 
are  to  be  applied  only  prospectively.   The  court  was 
clear  and  explicit  in  specifying  the  dates  beyond 
which  Escobedo  and  Miranda  do  not  apply. 

"We  hold  that  Escobedo  affects  only  those  cases 
in  which  the  trial  began  after  June  22,  1964,  the  date 
of  that  decision.   We  hold  further  that  Miranda 
applies  only  to  cases  in  which  the  trial  began 
after  the  date  of  our  decision  one  week  ago."   Id. 
at  4593  [emphasis  added]. 

"All  of  the  reasons  set  forth  above  for  making 
Escobedo  and  Miranda  non-retroactive  suggests  that  these 
decisions  should  apply  only  to  trials  begun  after  the 
decisions  were  announced  .... 

"At  the  same  time,  we  do  not  find  any  persuasive 
reason  to  extend  Escobedo  and  Miranda  to  cases 
tried  before  those  decisions  were  announced,  even 
though  the  cases  may  still  be  on  direct  appeal. 
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"In  light  of  these  additional  considerations, 
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we  conclude  that  Escobedo  and  Miranda  should  apply  only 

to  cases  commenced  after  those  decisions  were  announced. 

o  .  0  Because  Escobedo  is  to  be  applied  prospectively, 

this  holding  is  available  only  to  persons  whose  trials 

began  after  June  22,  1964,  the  date  on  which  Escobedo 

was  decided."   Ido  at  4596. 

After  pointing  out  that  Miranda  established 

guidelines  in  addition  to  those  set  forth  in  Escobedo, 

the  court  states,  "these  guidelines  are  therefore 

available  only  to  persons  whose  trials  had  not  begun 

as  of  June  13,  1964«"   Ido  4597. 

It  is  abundantly  clear  that  even  i_f  appellee 

came  within  the  holding  of  Escobedo  v,  Illinois ,  supra 

(which  appellant  does  not  concede,  see  Argument  III, 

supra)  he  would  not  be  entitled  to  relief  since  his 

trial  commenced  on  the  same  date  the  Escobedo  decision 

was  rendered,  June  22,  1964,  and  the  benefits  of  that 

decision  are  only  available  to  persons  whose  trials 

commenced  after  that  date. 

It  is  equally  obvious  that  Miranda  is  not 

available  to  appellee  since  it  applies  only  to  cases 

in  which  the  trials  commenced  after  June  13,  1966. 

Since  this  case  does  indeed  present  a  retroactive 

problem  of  such  magnitude  that  appellee  is  precluded 

from  relief,  we  submit  that  the  order  of  the  court 
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below  must  be  reversed. 

CONCLUSION 

For  the  foregoing  reasons,  appellant  respectfully 
urges  that  the  order  of  the  District  Court  granting  the 
writ  of  habeas  corpus  should  be  reversed. 

Dated:  July  12,  I966, 


THOMAS  Co  LYNCH,  Attorney  General 
of  California 

ROBERT  Ro  GRANUCCI 

Deputy  Attorney  General 
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NO.     2  10  7  4 
IN   THE    UNITED   STATES   COURT   OF   APPEALS 
FOR    THE    NINTH   CIRCUIT 


RAYMOND   R.    FOWLE, 

Appellant, 
vs. 
UNITED   STATES   OF  AMERICA, 

Appellee. 


APPELLEE'S   BRIEF 


I 

JURISDICTIONAL  STATEMENT 

On  January  20,    1965,    a  five  count  indictment  was  returned 
against  appellant  by  the  Federal  Grand  Jury  fur  the  Southern 
District  of  California,    Central  Division  [C.  T.    2].  — ' 

The  indictment  charged  appellant  with  the  violation  of 
Federal  narcotic  laws  relating  to  the  possession  and  sale  of  heroin 
and  cocaine  [R.  T.    2]. 

Appellant  was  convicted  on  all  five  counts  by  a  jury  on 


l_l  "C.  T.  "  refers  to  Clerk's  Transcript. 
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June  25,    1965  [C.  T.    16]. 

On  June  25,    1965,    appellant  was  sentenced  to  the  custody 
of  the  Attorney  General  for  seven  years  on  each  of  the  five  counts, 
with  the  sentences  to  begin  and  run  concurrently  [C.  T.    17]. 

The  jurisdiction  of  the  District  Court  was  predicated  on 
Title  18,,    United  States  Code,   Section  3231,    Title  21,    United  States 
Code,    Section  174,    and  Title  26,    United  States  Code,    Sections 
4705(a)  and  7237.      This  Court  has  jurisdiction  under  Title  28, 
United  States  Code,    Sections  1291  and  1294. 


II 
STATUTES   INVOLVED 

Section  174  of  Title  21,    United  States  Code,    provides  in 
pertinent  part  as  follows: 

"Whoever  fraudulently  or  knowingly  .    .    . 
receives,    conceals,    buys,    sells,    or  in  any  manner 
facilitiates  the  transportation,    concealment,    or  sale 
of  any  .    .    .    narcotic  drug  after  being  imported  or 
brought  in,    knowing  the  same  to  have  been  imported 
or  brought  into  the  United  States  contrary  to  law 
.    .    .    .  "  shall  be  guilty  of  an  offense. 

Section  4705(a)  of  Title  26,    United  States  Code,    provides 
in  pertinent  part  as  follows: 

.    it  shall  be  unlawful  for  any  person 
2. 
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to  sell,    .    .    .   narcotic  drugs  except  in  pursuance 
of  a  written  order  of  the  person  to  whom  such 
article  is  sold  ...    on  a  form  to  be  issued  in 
blank  for  that  purpose  by  the  Secretary  or  his 
delegate.  " 


III 
STATEMENT  OF   THE   CASE 

Appellant  was  indicted  on  January  20,    1965,    by  the 
Federal  Grand  Jury  for  the  Southern  District  of  California,    Central 
Division.     Counts  One  and  Four  of  the  five -count  indictment  charged 
that  the  appellant  knowingly  and  unlawfully  received,    concealed, 
and  facilitated  the  concealment  and  transportation  of  24.  400  grams 
of  heroin  on  October  29,    1964,    and  38.  210  grams  of  heroin  on 
December  3,    1964,    respectively.     Counts  Two  and  Five  of  the 
indictment  charged  that  the  appellant  knowingly  and  unlawfully  sold 
and  facilitated  the  sale  of  the  aforementioned  heroin  on  the  said 
dates.     Count  Three  of  the  indictment  charged  that  the  appellant 
knowingly  and  unlawfully  sold  19.  880  grams  of  cocaine  on  October 
29,    1964,    without  obtaining  from  the  purchaser  a  written  order  on  a 
form  issued  for  that  purpose  by  the  Secretary  of  the  Treasury 
[C.  T.    2]. 

Trial  by  jury  was  held  on  June  23,    24  and  25,    1965,    before 
the  Honorable  Charles  H.    Carr,    United  States  District  Judge,    at 
which  time  the  appellant  was  convicted  [C.  T.    16]. 
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On  June  25,    1965,    appellant  was  sentenced  to  the  custody 
of  the  Attorney  General  for  seven  years  on  each  of  the  five  counts, 
with  the  sentences  on  Counts  Two,    Three,    Four  and  Five  to  begin 
and  run  concurrently  with  the  sentence  on  Count  One  [C.  T.    17]. 

Appellant  filed  a  timely  notice  of  appeal  on  June  25,    1965 
[C.  To    18]» 


IV 
STATEMENT   OF   FACTS 

Charles  R.    McConnell,    a  Federal  Bureau  of  Narcotics 
agent  for  16  years,    was  called  as  a  Government  witness  and  testi- 
fied as  follows: 

On  October  29,    1964,    at  approximately  1:00  P.  M.  ,   he  was 
in  a  shop  on  Adams  Boulevard  in  Los  Angeles  with  an  informant 
by  the  name  of  Benjamin  Clark  and  was  working  in  an  undercover 
capacity.     The  informant  received  a  telephone  call  from  someone, 
and  McConnell  heard  the  informant  say,    "Hello,    I  have  been 
expecting  you.     I  have  the  balance  of  the  money  I  owe  you.     I  also 
have  a  new  customer  for  you.     Bring  a  couple  of  those  things  over 

when  you  come.     How  long  will  it  take?"    [R.  T.    57,    58,    lines 

2/ 
17-20].   -' 

At  approximately  1:30  P.  M.  ,    on  the  same  day  the  defendant 

arrived  in  a  car  which  he  parked  in  front  of  the  shop  [R.  T.    58]. 


2_/  "R.  T.  "  refers  to  Reporter's  Transcript. 
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The  defendant  got  out  of  the  car  and  the  informant  went  outside 
and  shook  hands  with  him.      The  informant  came  back  into  the  shop 
with  the  defendant  and  introduced  the  defendant  to  Agent  McConnell. 
The  agent  was  using  the  name  "Mac".      The  agent  shook  hands 
with  the  defendant  and  the  three  people  walked  to  a  bedroom  in  the 
rear  of  the  store.     Agent  McConnell  then  asked  the  defendant  what 
kind  of  a  deal  he  could  make  the  agent.     The  defendant  replied, 
"What  do  you  have  in  mind?"  [R.  T.    59].     The  agent  then  said, 
"I  could  use  either  coke  or  H"  [R.  T.    59], 

The  defendant  then  called  the  informant  aside  and  they  had 
a  conversation  out  of  the  agent's  hearing.     The  defendant  then  left 
the  shop  and  went  outside.     He  returned  a  short  time  later  and 
produced  a  number  of  rubber  contraceptives  and  told  the  agent  they 
contained   good  cocaine      [R.  T.    60].     The  agent  asked  the  defendant 
how  much  he  wanted  for  the  cocaine;    the  defendant  said  $1,  100.  00 
an  ounce.     The  agent  and  the  defendant  haggled  about  the  price, 
and  the  defendant  agreed  to  $550.  00  an  ounce.     The  defendant  then 
produced  two  more  rubber  contraceptives  which  he  said  contained 
two  ounces  each  of  heroin  [R.  T.    60].     Agent  McConnell  told  the 
defendant  he  would  take  one  ounce  of  heroin  and  asked  how  much  it 
would  cost.     The  defendant  said  he  would  let  the  agent  have  one 
ounce  of  heroin  and  one  ounce  of  cocaine  for  a  total  of  $1,  100.  00. 
The  defendant  then  sent  the  informant  to  the  store  to  obtain  more 
rubber  contraceptives.     When  the  informant  returned,    the  defendant 
counted  out  16  spoons  of  heroin  and  placed  it  in  a  rubber  contra- 
ceptive which  he  then  handed  to  Agent  McConnell  [R.  T.    60]. 
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The  defendant  produced  what  he  said  was  four  ounces  of 
heroin  and  also  five  or  six  rubber  contraceptives  which  allegedly 
contained  one  ounce  of  coke,    or  cocaine,    each. 

After  the  defendant  gave  Agent  McConnell  two  rubber 
contraceptives,    one  allegedly  containing  heroin  and  the  other  con- 
taining cocaine,    the  agent  counted  out  $1,  100.  00  to  the  defendant, 
which  money  was  official  advance  funds  obtained  from  the  Bureau 
of  Narcotics.     The  agent  and  the  defendant  then  exchanged  telephone 
numbers.     The  agent  gave  the  defendant  his  home  number  in 
San  Francisco,    and  the  defendant  gave  a  number  in  Los  Angeles. 
Agent  McConnell  told  the  defendant  he  would  be  in  touch  with  him. 
The  defendant  thereafter  left  the  shop.     Agent  McConnell  indicated 
that  the  serial  numbers  of  the  official  advance  funds  had  been 
recorded  on  a  sheet  at  the  Bureau  of  Narcotics  office  [R.  T.    62- 
63].     It  was  stipulated  that  the  goods  sold  contained  heroin  and 
cocaine  [R.  T.    55-56].     Agent  McConnell  did  not  give  the  defendant 
any  written  order  form  when  he  purchased  the  cocaine  [R«  T.    65]. 

On  December  2,    1964,    Agent  McConnell  called  the  defendant 
at  the  telephone  number  given  to  him  by  the  defendant  on 
October  29,    1964.     The  agent  left  a  message  that  "Mac"  had  called. 
In  the  early  morning  hours  of  December  3,    1964,    the  defendant 
returned  the  agent's  call.     Agent  McConnell  asked  the  defendant 
if  he  had  any  cocaine.     The  defendant  replied  that  he  did,    and  that 
he  had  some  fairly  good  heroin.     The  agent  then  indicated  that  he 
would  be  in  Los  Angeles  later  that  day  and  would  call  the  defendant 
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[R.  T.    65,    67]. 

At  approximately  3:30  P.  Mo  ,    on  December  3,    1964,    the 
agent  called  the  defendant's  telephone  number  from  Norm's 
Restaurant  at  Sunset  and  Vermont     in  Los  Angeles  and  left  a 
message  indicating  the  telephone  number  of  the  public  booth  he 
was  calling  fromo     A  short  time  later  the  defendant  called  the  agent 
at  the  public  booth.     The  defendant  told  the  agent  to  stay  at  the 
restaurant  and  the  defendant  would  come  there  and  pick  him  up  in 
20  minutes.      The  defendant  came  to  Norm's  Restaurant  and  picked 
up  the  agent.     The  defendant  then  drove  to  the  vicinity  of  7  50  North 
Wilcox  in  Los  Angeles  and  parked  in  front  of  750  North  Wilcox. 
Agent  McConnell  told  the  defendant  he  would  take  two  ounces  of 
heroin.      The  defendant  said  that  he  had  only  cut  heroin  and  told  the 
agent,    "I  will  let  you  have  them  both  for  $700.  00"  [R.  T.    68].     The 
agent  agreed,    and  the  defendant  got  out  of  the  car  and  went  across 
the  street  to  747  Wilcox.      The  agent  waited  in  the  car.     The  defend- 
ant came  back  to  the  car  and  gave  the  agent  a  Tareyton  cigarette 
package  containing  two  rubber  contraceptives  containing  heroin. 
The  agent  gave  the  defendant  $700.  00.     The  defendant  then  drove 
the  car  around  the  block  and  let  the  agent  out  [R.  T.    69-70]. 

On  the  evening  of  December  13,    1964,    Agent  McConnell 
called  the  defendant's  telephone  number  in  Los  Angeles  and  left  a 
message  that  he  had  called.     At  approximately  1:30  A.  M.    on 
December  14,    1964,    the  defendant  returned  the  agent's  call.     The 
agent  told  the  defendant  he  could  use  ten  ounces  of  heroin.     The 
defendant  replied  that  he  could  sell  the  agent  eight  ounces  for 
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$2,  700,  00.     The  agent  agreed  and  arranged  to  meet  the  defendant 
at  3:00  P.M.    that  day  at  the  Los  Angeles  International  Airport 
[R.  T.    72-74]. 

On  cross-examination  Agent  McConnell  testified  that  he 
had  been  with  the  Bureau  of  Narcotics  for  16  years  and  it  was 
definitely  not  the  practice  of  the  Bureau  to  offer  some  type  of 
leniency  should  the  defendant  arrange  an  arrest  of  another  prospec- 
tive defendant  [R.  T.    87]«     The  agent  testified  that  he  met 
the  informant  when  he  was  called  into  the  case  by  another  narcotics 
agent;    that  he  talked  to  the  informant  on  October  28,    1964,    and 
the  informant  said  he  had  been  buying  narcotics  from  the  defendant 
for  quite  some  time.      The  informant  told  Agent  McConnell  that 
he  did  not  think  he  would  have  any  difficulty  in  introducing  an  agent 
to  the  defendant  [R.  T.    94-96].     The  informant  told  Agent  McConnell 
that  as  of  October  28,    1964,    he  owed  the  defendant  some  money 
from  a  prior  narcotic  transaction  [R.  T.    96].     The  agent  said 
there  was  no  conversation  between  the  informant  and  himself 
regarding  the  informant's  gaining  some  advantage  from  informing 

on  the  defendant  [R.  T.    79]. 

Francis  L.    Briggs,    a  Federal  Bureau  of  Narcotics  Agent 

for  six  years,   was  called  as  a  witness  by  the  Government  and 
testified  as  follows: 

On  October  29,    1964,    at  approximately  1:00  P.M.,    he 
was  located  near  the  shop  on  Adams  Boulevard  in  Los  Angeles 
mentioned  in  the  testimony  of  Agent  McConnell.     Agent  Briggs 
saw  the  defendant  arrive  at  the  Adams  Boulevard  shop  at 
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approximately  1:40  P.  M.    and  then  go  into  the  shop.     A  short  time 
later  Agent  Briggs  observed  the  defendant  come  from  the  shop, 
go  to  his  (the  defendant's)  car,    open  the  passenger's  door  and 
stoop  down  in  the  front  seat  of  the  car.     The  defendant  then  stood 
up  and  went  back  into  the  shop  where  he  remained  until  approxim- 
ately 2:10  P.  M.  ,    at  which  time  he  came  out  and  got  back  in  his 
car  and  drove  away  [R.  T.    103-104]. 

On  December  3,    1964,    at  approximately  3:25  P.  M.  ,    Agent 
Briggs  was  in  surveillance  of  Norm's  Restaurant  in  the     vicinity 
of  Sunset  and  Vermont  in  Los  Angeles.     He  observed  the  defendant 
arrive  and  park  in  front  of  the  restaurant  in  a  white,    1965  Ford, 
shortly  before  4:00  P.  M.     The  defendant  got  out  of  the  car  and 
went  into  the  restaurant  and  sat  down  at  a  table  with  Agent 
McConnell.     About  ten  minutes  later  the  defendant  and  Agent 
McConnell  left  the  restaurant,    got  into  the  defendant's  automobile 
and  the  defendant  drove  to  the  700  block  of  North  Wilcox  in  Los 
Angeles  where  the  defendant  got  out  of  the  car  and  went  into  an 
apartment  building  at  747  North  Wilcox.     A  short  time  later  the 
defendant  returned  to  the  automobile  and  the  vehicle  became 
mobile.     A  few  minutes  later  Agent  Briggs  met  Agent  McConnell 
who  entered  his  vehicle  and  displayed  a  Tareyton  cigarette  package 
containing  two  rubber  contraceptives  which  contained  heroin 

[R.  T.    105-107], 

Agent  Briggs  identified  a  $50  bill  which  was  part  of  the 
official  advance  funds  used  by  Agent  McConnell  to  purchase 
narcotics  from  the  defendant  on  October  29,    1964,    and  which  $50 
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bill  was  taken  from  the  defendant  at  the  scene  of  his  arrest  on 
December  14,    1964  [R.  T.    107-115]. 

On  cross  examination  Agent  Briggs  testified  it  was  not  the 
custom  of  the  Bureau  of  Narcotics  to  offer  leniency  to  defendants 
who  became  informants  and  that  he  did  not  make  an  offer  of 
immunity  in  connection  with  this  case  [R.  T,    117-118]. 

After  the  testimony  of  Agent  Briggs  the  Government  rested 
its  case  [R.  T.    125]. 

Ben  Clark,    the  informant,    was  called  as  a  witness  by  the 
defense  and  testified  as  follows: 

That  he  had  been  convicted  about  four  times  on  marihuana 
charges  [R.  T.    138].     That  one  Claiborne  White  introduced  the 
informant  to  the  defendant  in  the  latter  part  of  1964;    the  informant 
did  not  recall  the  month  [R.  T,    140-141].     The  informant  admitted 
introducing  the  defendant  to  federal  officers,    but  denied  that  he 
ever  received  any  pay  or  benefits  from  the  officers.     The  inform- 
ant testified  that  after  meeting  the  defendant  he  made  several 
narcotics  transactions  with  him.     On  October  29,    he  still  owed  the 
defendant  payment  for  these  purchases  [R.  T.    142-144],     At  the 
time  of  the  meeting  between  the  defendant,    the  informant  and  Agent 
McConnell  in  October,    1964,    the  defendant  wanted  to  collect  the 
money  that  the  informant  owed  him.     The  informant  agreed  to  pay 
as  much  as  he  had,    and  also  asked  the  defendant  if  he  had  any 
heroin  or  cocaine  to  sell  as  Agent  McConnell  wanted  to  purchase 
some  [R.  T.    144].      The  informant  stated  that  he  did  not  ask  the 
defendant  to  sell  narcotics  to  anyone,    he  only  asked  if  the 
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defendant  had  anything  to  sell  [R.  T.    147].     The  informant  testified 
that  the  defendant  always  sold  narcotics  to  him  and  that  he  never 
had  any  narcotics  to  sell  to  the  defendant  [R.  T.    149]. 

The  defendant,    Raymond  Ronald  Fowle,    testified  as  follows: 
While  at  the  home  of  Claiborne  White,    the  defendant  was 
told  by  White  that  the  informant,    Clark,    was  in  some  trouble  con- 
cerning narcotics  and  if  the  informant  could  set  someone  up,    the 
charge  against  him  would  be  dropped.      White  said  the  informant 
needed  someone  to  help  him  to  set  up  some  other  people  [R.  T.    166]. 
Three  or  four  days  later,    the  informant  and  White  came  to  the 
defendant's  apartment  to  further  discuss  the  informant's  problem 
and  to  ask  the  defendant  to  assist  the  informant  in  setting  someone 
up. 

The  defendant  testified  that  the  arrangement  was  for  the 
defendant  to  receive  the  narcotics  from  the  informant;    the 
defendant  would  then  sell  the  narcotics  to  Mac  (Agent  McConnell) 
and  receive  the  money  and  give  it  to  the  informant;    Mac  would  be 
arrested  and  the  charge  against  the  informant  would  be  dropped.    The 
defendant  said  he  was  then  going  to  be  a  witness  of  the  sale  to  Mac 
[R.  T.    174].      The  defendant  testified  he  told  the  informant  that  he 
would  be  unable  to  get  any  narcotics.     He  said  the  informant  told 
him  that  he  would  be  able  to  furnish  it  [R.  T.    174].      The  defendant 
said  the  informant  told  him  to  act  as  if  he  were  a  big  pusher  and 
to  pretend  like  he  had  many  connections  and  that  he  was  getting 
the  narcotics  from  Mexico  [R.  T.    174-175].     The  defendant 
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admitted  passing  the  heroin  and  cocaine  to  Agent  McConnell  on 
October  29,    1964,    but  claimed  he  received  the  narcotics  from 
the  informant  the  previous  day  after  the  informant  called  him 
[R.  T.    177-180].     The  defendant  said  the  informant  told  him  how 
much  to  ask  for  the  narcotics  [R.  T.    185]. 

The  defendant  testified  that  after  he  was  contacted  by  Agent 
McConnell  on  December  2,    1964,    he  contacted  the  informant  and 
said  he  needed  two  ounces  of  heroin.     The  defendant  stated  that  the 
informant  was  in  the  Wilcox  Street  apartment  and  gave  the  defend- 
ant the  heroin  when  he  went  there  with  Agent  McConnell  the  after- 
noon of  December  3,    1964  [R.T.    191-192]. 

The  defendant  stated  he  gave  the  money  received  from 
Agent  McConnell  to  the  informant  after  each  sale  and  that  after 
the  transaction  on  October  29,    1964,    the  informant  gave  him 
$75.  00  of  the  money  for  his  part  in  the  transaction  [R.  T.    174]. 
The  defendant  did  not  see  or  talk  to  the  informant  after  December 
3,    1964  [R.  T.    195].     The  defendant  testified  that  the  $1,  082.  00 
found  on  him  at  the  time  of  his  arrest  on  December  14,    1964,    was 
obtained  from  the  sale  of  milk  sugar,  as  heroin,  to  someone  else  the 
same  day.     Among  the  money  was  $50.  00  of  the  money  that  the 
defendant  had  received  from  Agent  McConnell  on  October  29,    1964, 
and  given  to  the  informant.     The  defendant  testified  he  did  not  have 
the  heroin  to  sell  on  December  14,    1964,    because  he  could  not 
contact  the  informant  to  get  more  [R.  T.    198-202].     The  defendant 
denied  ever  selling  narcotics  to  the  informant  [R.  T.    212]. 

The  defendant  testified  that  on  May  10,    1965,    he  had  a 
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discussion  with  federal  narcotics  officers  in  their  office  regarding 
the  possibility  of  his  obtaining  leniency  if  he  would  introduce  the 
federal  agents  to  a  possible  defendant  [R.  T.    213]. 

On  cross-examination  the  defendant  stated  that  on  October 
29,    1964,    he  had  known  the  informant  approximately  one  month 
and  that  the  informant  owed  him  $800  because  he  had  given  money 
to  the  informant  to  obtain  cocaine  for  him  and  the  informant 
reneged.      The  defendant  testified  that  he  did  not  call  the  informant 
at  the  Adams  Boulevard  shop  on  October  29,    1964,    but  that  the 
informant  called  him  [R.  T.    217-219]. 

The  defendant  stated  that  on  December  3,    1964,    he  was 
residing  at  1308  Poinsettia  in  Los  Angeles,   but  that  on  the  same 
date  he  was  renting  the  apartment  at  747  North  Wilcox  under  the 
name  of  Robert  Juan.     He  denied  the  Wilcox  apartment  was  being 
used  as  a  "stash  pad"  (a  place  for  storing  narcotics  or  stolen 
goods)  [R.  T.    216]. 

The  defendant  stated  that  on  October  29,    1964  and  December 
3,    1964,    he  understood  that  the  informant  was  working  with  law 
enforcement  officers  and  that  he  was  assisting  the  informant  in 
working  with  officers  [R.  T.    219-221].     The  defendant  testified 
that  at  no  time  did  he  meet  or  talk  with  any  officers  or  other  law 
enforcement  people  either  before  October  29,    1964,    or  between 
October  29,    1964  and  the  date  of  his  arrest  on  December  14,    1964 
[R.  T.    221-222]. 

The  defendant  stated  that  the  heroin  and  cocaine  he  sold  to 
Agent  McConnell  on  October  29,    1964,    he  obtained  from  the 

13. 


informant  and  that  he  had  no  other  source  for  cocaine  at  that  time 
nor  did  he  have  any  other  source  for  heroin.     The  defendant  said 
he  had  no  source,    other  than  the  informant,    for  the  heroin  sold  to 
Agent  McConnell  on  December  3,    1964  [R.  T.    222-223]. 

The  defendant  testified  that  the  sales  of  narcotics  on 
October  29  and  December  3.    1964,    were  the  only  sales  of  narcotics 
he  made  between  the  beginning  of  October  and  the  end  of  December, 
1964  [R.T.    223-224]. 

The  defendant  stated  that  at  the  time  of  his  arrest  on 
December  14,    1964,   he  was  advised  that  he  was  arrested  for  selling 
narcotics,    and  at  that  time  he  realized  he  had  not  been  working 
with  law  enforcement  officials  on  the  sales  to  Agent  McConnell  on 
October  29  and  December  3,    1964,    but  that  he  had  been  set  up 
[R.  T.    224-225].     The  defendant  was  then  cross-examined  as 
follows: 

"Q.  ...    At  the  time  of  your  arrest,    Mr. 

Fowle,    did  you  tell  the  agents  that  you  were  setting 

up  Mac  with  Mr.    Clark? 

"A.  No,    I  didn't."    [R.  T.   228]. 

The  defendant  was  then  asked: 

"Q.  Mr.    Fowle,    isn't  it  a  fact  that  on 

December  the  15th  of  1964,    when  you  were  no  longer 
in  custody,    that  you  told  Agent  Briggs  and  Saiz  that 
David  Soto  Vasquez  was  your  main  connection  in 
Tijuana? 
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"Ac  Not  to  my  recollection. 
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"Q.  Now  isn't  it  a  fact,    Mr.    Fowie,    that 

subsequent  to  November  of  19  64  you  sold  narcotics 
to  a  man  named  Roger  Angel? 

"Ao  Roger  Angel,    no. 

M 
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"Q.  Isn't  it  a  fact,    Mr.    Fowle,    that  you 

told  Mr.    Hess,    seated  here  in  court  (indicating), 
on  February  the  3rd  of  1965  that  you  had  sold  narcotics 
to  Roger  Angel  after  November  of  1964? 
i  "A.  No.  "    [R,  T.    229-230]. 

1  The  defendant  testified  that  the  agents  returned  to  him  part 

of  the  money  that  was  taken  from  his  person  at  the  time  of  his 
arrest, and  that  he  used  the  money  to  bail  himself  from  jail  [R.  T. 
225-226]. 

The  defendant  was  cross-examined  as  follows  concerning 
his  being  advised,  at  the  time  of  his  arrest,  of  his  constitutional 
rights: 

"Q.  On  the  date  of  December  the  14th  of 

1964,    at  the  time  of  your  arrest,    you  were  advised 
by  the  federal  agents  that  you  did  not  have  to  say 
anything,    and  that  anything  you  said  could  be  used 
against  you,    were  you  not? 
"A.  Yes,    I  was. 
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"Q.  On  the  date  of  December  the  14th,    at 

the  time  of  your  arrest,    you  were  also  told  that  you 
had  a  right  to  counsel? 

"Ao  I  told  them  I  didn't  want  to  mention 

anything  --" 

On  redirect  examination  the  defendant  testified  that  he  had 
heard  the  name  Robert  Angel  when  he  talked  to  Special  Agent 
Lawrence  Hess  of  the  United  States  Secret  Service  about  a  group 
of  people  that  were  dealing  in  counterfeit  money.     The  defendant 
stated,    "And  it  wasn't  nothing  about  narcotics  that  we  were  dis- 
cussing" [R.  T.    232,    lines  3-4].     The  defendant  recalled  that  the 
conversation  took  place  at  a  restaurant,    but  he  could  not  remember 
the  date.      The  defendant  stated  that  he  had  previously  heard  the 
name  David  Soto  Vasquez  during  a  conversation  between  Claiborne 
White,    the  informant  and  himself.     He  could  not  recall  when  he 
had  first  heard  the  name.     He  said  that  Vasquez  was  supposed  to  be 
a  connection  in  Tijuana  and  that  White  and  the  informant  had  given 
him  Vasquez's  phone  number  in  the  event  he  had  to  go  down  there 
and  contact  him  [R.  T.    232-234]. 

The  defense  called  as  witnesses,    Joleen  Kottman,    Violette 
LeBeau  and  Hope  Kolsiana,    all  of  whom  testified  to  the  effect  that 
they  were  present  together  at  the  defendant's  apartment  on  some 
evening  between  October  15  and  October  29,    1964,   that  Claiborne 
White  and  the  informant  came  to  the  defendant's  apartment  while 
they  were  present,    that  they  overheard  the  defendant  say  to  White 
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and  the  informant  that  he  did  not  know  how  he  could  help  them, 
that  thereafter  either  White  or  the  informant  said,    "I  can  get  it 
for  you,    don't  worry  about  where  you  get  it"  [R.  T.    244].     "I  got 
the  stuff"  [R.  T.    262,    237-280].     Joleen  Kottman  also  testified  that 
around  May  10,    1965,    she  was  with  the  defendant  in  the  office  of  the 
Bureau  of  Narcotics  when  she  heard  Agent  Briggs  say  to  the 
defendant,    "I  don't  want  any  more  foolishness  and  it  had  to  be 
bona  fide  information  or  help"  [R.  T.    248]. 

The  informant,    Ben  Clark,    was  recalled  as  a  witness  by 
the  defense  and  admitted  going  to  the  defendant's  apartment  with 
Claiborne  White.     He  stated  that  he  went  there  only  once,    and  it 
was  before  October  29,    1964.     The  informant  stated  that  neither 
Joleen  Kottman,    Violette  LeBeau  nor  Hope  Kolsiana  was  present 
at  the  defendant's  apartment  on  that  occasion.     The  informant  said 
he  went  to  the  defendant's  apartment  at  the  defendant's  invitation. 
The  informant  stated  that  he  did  not  tell  the  defendant  that  he  was 
in  trouble  with  the  law  when  he  went  to  the  defendant's  apartment. 
The  informant  stated  that  he  had  not  talked  to  federal  agents  prior 
to  meeting  at  the  defendant's  apartment  [R.  T.   283-295]. 

On  cross-examination  the  informant  denied  that  he  ever 
asked  the  defendant  to  help  him  set  up  anyone  [R.  T.    297]. 

On  redirect  examination  the  informant  stated  that  the 
narcotics  he  bought  from  the  defendant  he  sold  to  other  people 
[R.  T.    300]. 

Agent  Briggs  was  called  as  a  defense  witness  and  stated 
that  the  first  time  he  ever  talked  to  the  informant  was  on  the 
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evening  of  October  28,    1964.     Agent  Briggs  testified  on  cross- 
examination  that  the  informant  was  arrested  on  October  26,    1964 
[R.  T,    301-302]. 

The  defense  rested  its  case  after  the  testimony  of  Agent 
Briggs  [R.  To    304]. 

In  rebuttal,    the  Government  called  Lawrence  Hess  who 
identified  himself  as  a  special  agent  with  the  United  States  Secret 
Service  in  Los  Angeles  and  testified  that  he  met  the  defendant  at  a 
coffee  shop  in  the  Hollywood  area  on  February  3,    1965,    where  the 
defendant  introduced  him  to  a  man  named  Norman  Sugarman, 
whom  the  defendant  said  was  his  attorney.     Agent  Hess  then  had  a 
conversation  with  the  defendant;    however,    the  attorney  was  not 
present  at  that  time  [Ro  To    304-306].     Before  allowing  Agent  Hess 
to  testify  as  to  statements  made  to  him  by  the  defendant,    the  court 
questioned  the  agent  as  follows: 

"THE  COURT:    First,    were  you  assigned  to 
investigate  the  case? 

"THE  WITNESS:    Not  regarding  narcotics, 
sir. 

"THE  COURT:    I  see.     Two:    Was  the  defendant 
under  arrest  at  that  time? 

"THE  WITNESS:    No,    sir. 
"THE  COURT:    Was  the  defendant  charged 
at  that  time? 

"THE  WITNESS:    No,    sir. 
"THE  COURT:    As  far  as  you  know. 
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"THE  WITNESS:    No.  " 

Thereafter,    Agent  Hess  testified  that  on  February  3,    1965, 
the  defendant  told  him  that  in  November  of  1964  he  had  sold 
narcotics  to  Roger  Angel  [R.  T.    306-307], 

On  cross-examination  Agent  Hess  testified  that  his  investi- 
gation of  the  defendant  was  in  connection  with  his  duties  as  a 
Secret  Service  Agent  and  had  nothing  to  do  with  narcotics.     His 
investigation  was  concerning  the  defendant's  possible  involvement 
with  counterfeit  money    [R.  T,    308-309]. 

In  rebuttal,    the  Government  recalled  Agent  Briggs  who 
testified  that  he  talked  to  the  defendant  on  December  15,    1964, 
which  was  subsequent  to  his  arrest  and  arraignment  before  the 
Commissioner  and  subsequent  to  his  release  on  bond.     The  conversa- 
tion with  defendant  was  held  in  the  office  of  the  Federal  Bureau 
of  Narcotics  in  Los  Angeles.     Agent  Briggs  testified  that  the 
defendant  told  him  on  December  15,    1964,    that  David  Soto  Vasquez 
was  his  main  source  or  connection  and  that  Vasquez  was  in  Tijuana 
[R.  T.    312-313]. 
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V 
ARGUMENT 


A,  THE    TRIAL  COURT  DID   NOT   ERR   IN 

PERMITTING    THE    PROSECUTION   TO 
INTERROGATE    THE   DEFENDANT  AS 
TO   WHETHER,    AT    THE    TIME   OF   HIS 
ARREST.    HE    TOLD   THE   FEDERAL 
AGENTS    THAT   HE    WAS   WORKING  WITH 
THEM   TO   SET   UP   SOMEONE^ 


As  his  defense,    the  defendant  sought  to  establish  that  he 
had  been  unlawfully  entrapped,    or  more  accurately,      framed  into 
selling  narcotics  to  a  Federal  Agent  on  October  29,    1964,    and 
December  3,    1964.     The  defendant  testified  that  the  informant  had 
come  to  him  and  explained  he  was  in  trouble  involving  narcotics  and 
needed  someone  to  help  him  set  up  a  third  person  in  order  to  get 
the  charge  against  him  dismissed  [R.  T.    166,    172].     The  defendant 
testified  that  he  agreed  to  help  the  informant.     The  arrangement 
was  for  the  defendant  to  receive  narcotics  from  the  informant  and 
sell  them  to  a  third  party;    thereafter  the  defendant  would  give  the 
money  received  from  the  purchaser  to  the  informant.     The  defend- 
ant stated  that  as  a  part  of  the  arrangement  the  purchaser  would 
be  arrested  and  the  charge  against  the  informant  would  be  dismissed. 
The  defendant  was  then  supposed  to  be  a  prosecution  witness 
against  the  purchaser  [R.  T.    174].     The  defendant  testified  that  he 
understood  the  informant  was  working  with  law  enforcement  officers 
and  that  he  was  assisting  the  informant  in  working  with  the  officers 
[R.  T.    219-221].     Thereafter,    the  prosecution,    over  defense 
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counsel's  objection  asked  the  defendant  whether  at  the  time  of  his 
arrest,    he  told  the  federal  agents  that  he  was  working  with  them 
in  attempting  to  set  up  someone.      The  defendant  replied  that  he 
did  not  [Ro  T.    22  8].     The  defense  claims  on  appeal  that  the  trial 
court  erred  in  allowing  the  question  to  be  asked. 

It  is  very  clear  that  the  prosecution's  purpose  in  asking 
the  defendant  the  indicated  question  was  solely  for  impeachment 
of  the  defendant's  story  as  to  entrapment  or  being  framed.     To 
conclude  that  a  person  would  not  be  totally  shocked  and  dismayed 
if  he  were  arrested  by  law  enforcement  officers  who  he  thought   he 
was  working  with,    and  would  not  attempt  to  communicate  to  the 
officers  that  he  was  working  with  them,   flies  in  the  face  of  reason. 
Clearly,    the  inference  to  be  drawn  from  the  objected  to  question 
and  answer  was  that  the  defendant's  story  of  entrapment  was  a 
fabrication. 

Appellee  is  mindful  of  the  defendant's  right  to  remain 
silent  when  under  arrest  without  making  an  express  claim  of  his 
privilege  against  self-incrimination.     Appellee  is  also  aware  of 
the  impropriety  of  comment  by  the  prosecution  that  the  defendant 
has  elected  to  remain  silent.     Griffin  v.    California,    380  U.S.    609 
(1965).     However,    defendant's  admitted  silence  at  the  time  of  his 
arrest  was  not  introduced  by  the  prosecution  to  suggest  that  the 
defendant  must  be  guilty  of  the  charges  against  him,    otherwise  he 
would  not  have  remained  silent  upon  arrest.     Rather,    the  fact  of 
defendant's  silence  at  the  time  of  his  arrest  was  introduced  entirely 
for  the  purpose  of  suggesting  that  if  defendant's  lengthy  testimony 
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of  helping  law  enforcement  officers  by  setting  up  another  person 
was  true,    he  would  certainly  have  expressed  this  fact  to  the 
officers  at  the  time  of  his  arrest. 

Appellee  maintains  that  the  arrest  of  the  defendant  was  so 
accusatory  as  to  compel  a  statement  from  the  defendant  at  that  time 
that  he  was  workingwith  law  enforcement  officers.     The  prosecu- 
tion's questioning  of  the  defendant  as  to  his  silence  at  the  time  of 
his  arrest  strongly  suggests  that  the  defendant's  defense  was  sheer 
fabrication. 


B.  THE    TRIAL  COURT  DID   NOT   ERR 

IN   PERMITTING   AGENT  BRIGGS    TO 
TESTIFY   CONCERNING   HIS  CON- 
VERSATION  WITH   THE   DEFENDANT 
ON  DECEMBER    15,    1964. 


On  direct  examination  by  his  counsel,    the  defendant  testified 
that  when  Claiborne  White  and  the  informant  came  to  his  apartment 
prior  to  October  29,    1964,    the  defendant  allegedly  told  the  inform- 
ant that  he  would  be  unable  to  get  any  narcotics.     The  defendant 
testified  that  the  informant  told  him  he  would  be  able  to  furnish  it. 
The  defendant  said  the  informant  told  him  to  pretend  as  if  he  had 
many  connections  and  that  he  was  getting  the  narcotics  from 
Mexico  [R.  T.    174-175].      The  defendant  admitted  passing  narcotics 
to  Agent  McConnell  on  October  29  and  December  3,    1964,    but 
claimed  that  he  received  the  narcotics  from  the  informant.     The 
defendant  alleged  that  this  was  all  part  of  a  plan  whereby  he  was 
to  help  the  informant  in  working  with  law  enforcement  officers. 
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On  cross-examination  the  defendant  repeated  his  claim 

that  he  had  no  source  for  narcotics  other  than  the  informant  [R.  T. 

222-223].     The  defendant  testified  on  cross  that  he  did  not  recollect 

telling  Agent  Briggs,    on  December  15,    1964,    that  David  Soto 

Vasquez  was  his  main  source  [R.  T,    228]. 

The  clear  import  of  the  cross-examination  was  to  impeach 

the  defendant's  testimony  that  he  had  no  source  of  narcotics  other 

than  the  informant.     By  calling  Agent  Briggs  on  rebuttal  to  testify 

that  the  defendant  had  stated  to  him  that  David  Soto  Vasquez  was 

his  main  source,    the  prosecution  was  not  only  seeking  to  impeach 

the  defendant's  denial  of  having  made  the  statement,    but  also  to 

impeach  the  credibility  of  his  whole  story  on  direct  examination 

concerning  entrapment  or  frame-up. 

Furthermore,    the  defendant  is  precluded  from  objecting  to 

penetrating  inquiry  into  his  conduct  when  he  has  raised  the  issue 

of  entrapment. 

"...    if  the  defendant  seeks  acquittal  by 

reason  of  entrapment  he  cannot  complain  of  an 

appropriate  and  searching  inquiry  into  his  own 

conduct  and  predisposition  as  bearing  upon  that 

issue.     If  in  consequence  he  suffers  a  disadvantage, 

he  has  brought  it  upon  himself  by  reason  of  the 

nature  of  the  defense.  " 

Sorrell  V.    United  States,    287  U.S.    435,    451  (1932). 
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"When  the  defense  of  entrapment  is  enter- 
posed,    the  predisposition  and  criminal  design  of  the 
defendant  becomes  relevant  and  the  government  may- 
introduce  evidence  relating  to  the  conduct  and  the 
predisposition  of  the  defendant  as  it  bears  upon  the 
issue  of  entrapment.      The  record  and  the  reputation 
of  the  defendant  became  important  upon  this  issue 
in  rebuttal. 

Ryles  V.    United  States..    183  F.  2d  944 

(10th  Cir.    1950),    cert,    denied  340  U.S.    877. 
It  is  contended  that  the  language  of  the  above -cited  cases  applies 
with  equal  logic  to  the  situation  where,    as  here,    the  defendant  has 
raised  the  issue  of  frameup. 


C.  THE    TRIAL  COURT  DID   NOT   ERR 

IN   PERMITTING   AGENT   HESS   TO 
TESTIFY   CONCERNING   HIS  CON- 
VERSATION  WITH   THE   DEFENDANT 
ON  FEBRUARY   3,    1965. 


On  cross-examination  the  defendant  testified  that  the  sales 
of  narcotics  on  October  29  and  December  3,    1964,    were  the  only 
sales  of  narcotics  he  made  between  the  beginning  of  October  and 
the  end  of  December,    1964  [R.  T.    223-224].     The  defendant  sub- 
sequently denied  that  he  had  sold  narcotics  in  November,    1964,   to 
a  man  named  Roger  Angel.      The  defendant  further  denied  that  he 
told  Agent  Hess  on  February  3,    1965,    that  he  had  sold  narcotics 
to  Roger  Angel  in  November,    1964.     No  objections  were  made  by 
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defense  counsel  to  this  questioning  of  the  defendant  [R.  T.    229-230]. 

In  rebuttal,   the  Government  called  Lawrence  Hess,    a  special 
agent  with  the  United  States  Secret  Service,    who  testified  that  on 
February  3,    1965,    he  had  a  conversation  with  the  defendant  in 
which  the  defendant  told  him  that  he  had  sold  narcotics  to  Roger 
Angel  in  November,    1964  [R.  T.    306-307]. 

The  prosecution's  purpose  in  introducing  the  testimony  of 
Agent  Hess  was  clearly  to  impeach  the  defendant's  denials  on 
cross.      The  impeachment  of  the  defendant's  denials  concerning 
the  sale  of  narcotics  to  Roger  Angel  in  November,    1964  would 
obviously  attack  the  credibility  of  the  defendant's  story  concerning 
entrapment.     If  the  jury  did  believe  the  testimony  of  Agent  Hess 
concerning  his  conversation  with  the  defendant,    they  could  find 
that  the  defendant  lied  not  only  as  to  having  made  the  sale  to  Roger 
Angel,    but  also  concerning  his  alleged  relationship  with   the  in- 
formant whereby  the  informant  supplied  him  with  the  narcotics  to 
make  the  sales  on  October  29  and  December  3,    1964.     In  accepting 
the  testimony  of  Agent  Hess,    the  jury  could  discredit  the  testimony 
of  the  defendant  that  he  was  not  disposed  to  sel]  narcotics  except 
for  the  inducement  by  the  informant. 

As  indicated  in  Section  B  hereinabove,    since  the  defendant 
raised  the  issue  of  entrapment,    or  possibly  frameup,   he  cannot 
object  to  searching  inquiry  concerning  his  own  conduct  and  pre- 
disposition.    See  the  language  of  Sorrell  v.    United  States,    supra, 
and  Ryles  v.    United  States,    supra,    quoted  hereinabove. 
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D.  THE   ADMISSION  OF   DEFENDANT'S 

STATEMENTS    TO  AGENT   BRIGGS 
AND   TO  AGENT   HESS  WAS  NOT 
MADE   IN   VIOLATION   OF  DEFEND- 
ANT'S  CONSTITUTIONAL  RIGHTS. 


The  trial  of  the  defendant  took  place  in  June,    1965.      There- 
fore,   Miranda  v.    State  of  Arizona,    384  U.S.    436,    is  not  applicable. 
Johnson  v.    State  of  New  Jersey,    384  U.S.    719. 

The  defendant's  conversation  with  Agent  Briggs  occurred 
after  the  defendant  had  been  arraigned  and  released  on  bond.     The 
defendant  was  not  in  custody  at  the  time  of  the  conversation  [R.  T. 
229,    312-313].     Furthermore,    there  is  no  showing  in  the  record 
that  the  defendant  ever  asked  for  or  was  denied  the  assistance  of 
counsel  at  the  time  of  his  conversation  with  Agent  Briggs. 

The  admission  of  the  defendant's  conversation  with  Agent 
Briggs  did  not  violate  his  sixth  amendment  right  to  counsel  as 
expressed  in  Escobedo  v.    Illinois,    378  U.  S.   478. 

The  defendant's  conversation  with  Agent  Hess  on  February  3, 
1965  occurred  while  the  defendant  was  at  liberty  on  bond.     The 
defendant  himself  testified  that  the  conversation  with  Agent  Hess 
was  about  people  who  were  dealing  in  counterfeit  money.      The 
defendant  stated,    "And  it  wasn't  nothing  about  narcotics  that  we 
were  discussing"  [R,  T.    232].     Agent  Hess  testified  that  at  the  time  of 
his  conversation  with  the  defendant,    he  was  not  assigned  to  the 
investigation  of  the  narcotics  charges  pending  against  the  defendant. 
He  stated  that  the  defendant  was  neither  under  arrest  nor  charged  at 
the  time  of  the  conversation.     His  investigation  concerned  the 
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defendant's  possible  involvement  with  counterfeit  money   [R.  T. 
306-309].    Agent  Hess  testified  that  he  was  introduced  to  defend- 
ant's attorney  at  the  time  of  the  conversation,   but  that  the  attorney 
was  not  present  during  the  conversation.     There  is  no  showing 
in  the  record  that  defendant  was  denied  the  assistance  of  his 
counsel  at  the  time  of  the    conversation.     The  fact  that  the  defendant 
was  advised  of  his  right  to  counsel  at  the  time  of  his  arrest    [R.  T. 
226],    and  the  fact  that  defendant's  attorney  was  present  immediately 
before  his  conversation  with  Agent  Hess  gives  rise  to  the  inference 
that  the  defendant  was  fully  aware  of  his  constitutional  rights  at 
the  time  of  the  conversation. 

The  admission  of  the  defendant's  conversation  with  Agent 
Hess,    as  in  the  case  of  his  conversation  with  Agent  Briggs,    did  not 
violate  his  sixth  amendment  right  to  counsel. 


E.  THE   DEFENDANT'S   OBJECTION   TO 

THE    LANGUAGE   USED   IN   THE    TRIAL 
COURT'S   INSTRUCTION   ON   ENTRAP- 
MENT  IS   NOT   PROPERLY   RAISED   ON 
APPEAL. 


The  instruction  on  the  law  of  entrapment  was  based  sub- 
stantially upon  "Jury  Instructions  and  Forms  for  Federal  Criminal 
Cases",    by  the  Honorable  William  C.    Mathes  [R  T.    407-408]. 

It  is  recognized  that  the  decision  of  this  Court  in  Notaro  v. 
United  States,    362  F.  2d  169,    has  resulted  in  a  modification  of 
that  instruction  in  order  to  properly  cast  the  burden  of  proof  on  the 
prosecution.    However,    the  objection  raised  in  Notaro,    supra,   was 
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not  raised  in  the  trial  of  the  instant  case,    nor  has  the  objection 
been  raised  on  appeal;    therefore,    the  correctness  of  the  trial 
court's  instruction  in  that  regard  is  not  before  this  Court  on  appeal. 

Robison  v.    United  States, F.  2d 

decided  May  18,    1967  (9th  Cir.  ) 
Docket  No.    20,  752; 
Rule  30.    Federal  Rules  of  Criminal  Procedure. 
During  the  trial,    the  defense  raised  an  objection  to  the 
first  paragraph  of  the  entrapment  instruction  wherein  the  trial 
court  instructed  as  follows: 

"Where  a  person  has  no  previous  intent  or 
purpose  to  violate  the  law,    but  is  induced  or  is 
persuaded  by  law  enforcement  officers  to  commit 
a  crime,    he  is  entitled  to  the  defense  of  unlawful 
entrapment,    because  the  law  as  a  matter  of  policy 
forbids  conviction  in  such  a  case.  "    [R.  T.   407]. 
The  defendant's  objection  at  trial  was  that  the  paragraph  should 
have  stated  the  lack  of  intent  to  commit  the  crime  charged  in  the 
indictment,    not  simply  the  lack  of  intent  to  violate  the  law.     On 
appeal,    however,    the  defense  raises  for  the  first  time  an  objection 
to  the  language  used  in  the  fifth  paragraph  of  the  instruction  wherein 
the  trial  instructed  as  follows: 

"If  on  the  other  hand  the  jury  should  find 
that  the  accused  had  no  previous  intent  or  purpose 
to  commit  any  offense  of  the  character  here  charged, 
and  did  so,    only  because  he  was  induced  or  persuaded 
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by  some  agent  of  the  Government,    then  the  prosecu- 
tion has  seduced  an  innocent  person,    and  the  defense 
of  unlawful  entrapment  is  a  good  defense  and  the  jury 
should  acquit  the  accused.  "    [R.  T.    408]. 
Therefore,    the  defendant's  objection  on  appeal  to  the  language  of 
the  entrapment  instruction  is  not  timely  and  is  precluded  by  Rule 
30,    Federal  Rules  of  Criminal  Procedure. 

Johnson  v.    United  States,    291  F.  2d  150 

(C.  A.    8th  1961); 
Reidv.    United  States,    334  F.  2d  915 

(C.A.    9th,    1964). 
Johnson,    supra,    at  page  156,    states  as  follows: 

"Rule  30,   Federal  Rules  of  Criminal 
Procedure,    18  U.  S.  C,  A,  ,    provides  in  part: 

"  'No  party  may  assign  as  error  any  portion 
of  the  charge  or  omission  therefrom  unless  he 
objects  thereto  before  the  jury  retires  to  consider 
its  verdict,    stating  distinctly  the  matter  to  which 
he  objects  and  the  grounds  of  his  objection.  '   " 

"The  purpose  of  the  quoted  portion  of  the 
rule  is  to  give  the  trial  judge  a  fair  opportunity  to 
correct  any  mistakes  in  his  charge.    An  exception 
which  does  not  fulfill  this  purpose  does  not  entitle 
the  party  to  a  review  of  the  instruction.  " 
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In  the  absence  of  plain  error,    failure  to  object  to  the 
alleged  defect  in  the  court's  instruction  at  trial  forecloses  the 
defendant's  right  to  object  thereto  on  appeal, 

Phillips  V.    United  States,    334  F.  2d  589 

(9th  Cir.    1964),    cert,    denied  379  U.S.    1002; 
Renterla- Medina  v.    United  States,    346  F,  2d  853 
(9th  Cir.    1965). 


ASSUMING  ARGUENDO,  A  DEFECT 
IN  THE  TRIAL  COURT'S  INSTRUC- 
TION ON  THE  LAW  OF  ENTRAPMENT, 
SAID  DEFECT  DOES  NOT  CONSTITUTE 
PLAIN  ERROR  AS  EXPRESSED  IN 
RULE  52(b)  OF  THE  FEDERAL  RULES 
OF  CRIMINAL  PROCEDURE, 


At  the  time  defendant  requested  an  instruction  on  entrap- 
ment the  trial  court  agreed  to  give  such  an  instruction,    but  stated 
to  defense  counsel,    "This  is  not  an  entrapment  case,    if  I  ever  saw 
one  ....     This  is  as  far  from  being  an  entrapment  case  as  I 
have  ever  seen.  "    [R.  T.    331], 

In  his  defense,    the  defendant  testified  that  he  knew  that 
the  informant  was  working  with  law  enforcement  officers  on 
October  29  and  December  3,    1964  [R.  T.    219-221].     As  stated  in 
Reid  V.    United  States,    334  F.  2d  915  (9th  Cir.    1964)  at  page  916: 
"It  is  difficult  to  understand  how  one  could 

be  'entrapped'  by  another  known  by  him  at  the  time 

to  be  working  with  law  enforcement  officers. 
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In  the  defendant's  defense,    he  did  not  admit  the  commission 
of  the  crime.     Rather,    his  defense  was  to  the  effect  of  claiming 
"frameup".     By  the  defendant's  own  testimony  he  stated  that  he 
knew  the  informant  was  working  with  law  enforcement  officers  on 
the  dates  of  the  sales  to  Agent  McConnell,    and  that  he  was  assist- 
ing the  informant  in  working  with  the  officers.     What  the  defendant 
said,    in  effect,    was  that  the  sales  made  by  him  on  October  29, 
and  December  3,    1964,    were  not  crinaes  at  all,    but  were  activities 
in  furtherance  of  an  arrangement  with  law  enforcement  officers 
to  set  up  prospective  defendants.     Under  such  a  state  of  facts,    the 
trial  court  properly  could  have  denied  defendant's  request  for  an 
instruction  on  entrapment. 

Absent  the  defendant's  admission  of  a  crime,    there  can  be 
no  entrapment. 

Ortega  v.    United  States,    348  F.  2d  874 

(9th  Cir.    1965); 
Ortiz  V.    United  States,    358  F.  2d  107 

(9th  Cir.    1966); 
Garibay-Garcia  v.    United  States,    362  F.  2d  509 
(9th  Cir.    1966). 
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VI 
CONCLUSION 

For  the  reasons  stated  herein,    the  judgment  should  be 

affirmed. 

Respectfully  submitted, 

WM.    MATTHEW   BYRNE,    JR.  , 
United  States  Attorney, 

ROBERT    L.    BROSIO, 

Assistant  U.    S.    Attorney, 
Chief,    Criminal  Division, 

JAMES   E.    SHEKOYAN, 

Assistant  U.   S.   Attorney, 

Attorneys  for  Appellee, 
United  States  of  America. 
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CERTIFICATE 

I  certify  that,    in  connection  with  the  preparation  of  this 
brief,    I  have  examined  Rules  18,    19  and  39  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,    and  that,    in  my  opinion, 
the  foregoing  brief  is  in  full  compliance  with  those  rules. 


b 


/s/        James  E.    Shekoyan 
JAMES   E.    SHEKOYAN 
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Appellant, 
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Appellee. 
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For  the  District  of  Arizona 

BRIEF  FOR  APPELLEE 


I. 
JURISDICTIONAL  STATEMENT  OF  FACTS 

This  action  was  commenced  by  the  return  and  filing  of  an 
Indictment  by  the  Federal  Grand  Jury  of  the  Distria  of  Arizona 
sitting  at  Tucson,  Arizona,  on  November  16,  1965,  charging 
David  Wilbur  Powell,  the  Appellant  herein,  with  a  violation 
of  21  U.S.C,  §174,  in  that  he  did  import  and  bring  into  the 
United  States  of  America  from  the  United  States  of  Mexico,  at 
Nogales,  Arizona,  contrary  to  law,  approximately  one  and 
six-tenths  (1.6)  grams  of  heroin,  a  narcotic  drug,  on  or  about 
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the  13th  day  of  October,  1965.  (The  transcript  of  the  record 
will  be  referred  to  as  "RC,"  the  reporter's  transcript  of  the 
testimony  will  be  referred  to  as  "RT,"  the  number  following 
"RT"  will  be  the  page  of  the  transcript,  and  the  number  fol- 
lowing "L"  will  be  the  line.)   (RC,  Item  1.) 

On  November  22,  1965,  the  Appellant  was  arraigned  and 
was  appointed  counsel  (RC,  Item  12). 

On  December  7,  1965,  Appellant  filed  a  Motion  to  Reduce 
Bail  (RC,  Item  2).  On  December  8,  1965,  the  Government 
filed  a  Memorandum  in  Opposition  (RC,  Item  3).  On  Decem- 
ber 13,  1965,  a  hearing  was  held  and  the  Motion  was  denied. 
(RC,  Item  12.) 

On  December  16,  1965,  Appellant  filed  a  Motion  to  Dis- 
close Identity  of  Informer  (RC,  Item  4).  On  December  17, 
1965,  a  Memorandum  in  Opposition  was  filed  by  the  Gov- 
ernment (RC,  Item  5).  On  December  20,  1965,  a  hearing 
was  held  and  the  Motion  was  denied  (RC,  Item  12). 

On  December  29,  1965,  trial  was  held  and  a  verdia  of 
guilty  was  returned  by  the  Jury  (RC,  Items  6  and  12). 

I 
On  January  3,  1966,  the  Court  entered  a  judgment  of  con-     I 

viction  and  sentenced  Appellant  to  five  years'  imprisonment 

(RC,  Item  7). 

On  January  12,  1966,  Appellant  filed  a  Notice  of  Appeal 
and  Motion  to  Proceed  in  Forma  Pauperis  ( RC,  Items  8  and  9 ) . 

On  April  22,  1966,  the  Court  entered  an  Order  Denying 
Certificate  for  Probable  Cause  for  Appeal  (RC,  Item  10). 

On  June  24,  1966,  the  Circuit  Court  of  Appeals  for  the 
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Ninth  Circuit  entered  an  Order  Permitting  Appellant  to  Appeal 
in  Forma  Pauperis. 

This  is  an  appeal  pursuant  to  28  U.S.C,  §1291. 


n. 

STATEMENT  OF  FACTS 

On  October  13,  1965,  at  approximately  4:00  p.m.,  Henry 
Washington,  a  Customs  Port  Investigator,  received  informa- 
tion or  tip  and  as  a  result  of  that  information  went  into  Nogales, 
Sonora,  Mexico,  and  saw  Appellant  and  Robert  Jackson  driving 
south  as  he,  Washington,  was  going  North  (RT  96,  L  4-10). 
Washington  turned  in  about  six  or  seven  blocks  and  drove  to 
the  home  of  Ninni  Abreu  where  he  saw  the  blue  Simca  with 
California  license  plates  parked  with  Robert  Jackson  in  the 
car  and  Appellant  standing  in  the  yard  of  Abreu's  house  (RT 
96,  L  10-20;  RT  98,  L  5).  The  Appellant  stood  there  about 
five  or  ten  minutes  and  a  man  known  to  Washington  came 
out  of  the  house  and  Appellant  and  the  man  entered  the  Simca 
and  drove  oflf  (RT  96,  L  20-25).  The  man  with  Appellant 
was  known  to  Washington  as  El  Negro,  but  whose  real  name, 
Washington  believes,  is  Tony  Vallegas  (RT  97,  L  25,  to 
RT98,  LI). 

Washington  placed  a  lookout  at  the  Nogales  Port  of  Entry 
(RT  101,  L  5-6). 

At  about  8:15  p.m.  on  October  13,  1965,  William  Searcy 
was  at  the  Grand  Avenue  Port  of  Entry  at  Nogales,  Arizona, 
when  Appellant  entered  the  United  States  from  Mexico  in  a 
blue  Simca  automobile  as  a  passenger  with  Robert  Jackson 
driving  (RT  10,  L  7 — RT  11,  L  24).  The  Simca  was  direaed 
to  the  area  for  secondary  examination  and  the  occupants  were 


asked  for  declarations  by  Searcy,  and  they  both  had  nothing 
to  declare  (RT  11,  L  22  to  RT  12,  L  4).  Searcy  phoned 
Washington,  left  Appellant  and  Jackson  with  Customs  Inspec- 
tor Rankin  and  searched  the  Simca  (RT  12,  L  5-10).  Wash- 
ington arrived,  and  Searcy  and  Washington  searched  Jackson 
in  the  search  room  and  then  called  Appellant  into  the  search 
room  (RT  12,  L  10-12  and  RT  31,  L  17-20).  Washington 
asked  Appellant  to  remove  his  personal  belongings  and  Appel- 
lant reached  for  a  cigarette  package  which  Washington  took 
from  him  (RT  12,  L  13-14  and  RT  30,  L  16-20). 

Washington  looked  into  the  package  of  Pall  Mall  cigarettes 
and  saw  a  small,  folded  piece  of  white  paper  containing  a 
powderish  brown  substance  (RT  12,  L  14-15  and  RT  30, 
L  21-24).  Searcy  was  sent  for  a  Marquis  Reagent  field  test 
and  tested  the  contents,  and  the  results  were  positive  (RT  12, 
L  16-17;  RT  30,  L  24  to  RT  31,  L  1).  Appellant  was  placed 
under  arrest  (RT  12,  L  17-18  and  RT  31,  L  1-2).  Washington 
ripped  open  the  cigarette  package  and  found  three  more  papers 
inside,  and  Washington  then  arrested  Jackson  (RT  31,  L  7-11). 

Appellant  and  Jackson  both  testied  they  entered  Nogales, 
Sonora,  Mexico,  on  Oaober  13,  1965,  about  noon  (RT  59,      . 
L  16-20,  and  RT  79,  L  1-4).  Appellant  and  Jackson  met  a       ? 
man  on  the  street  selling  jewelry  who  was  going  to  show       , 
them  where  to  buy  marihuana  (RT  64,  L  11-14;  RT  80,  L      ! 
2-3;  RT  82,  L  18).  Appellant  gave  the  man  a  pack  of  Pall 
Mall  cigarettes  and  money,  but  when  the  man  tried  to  run 
away  from  them.  Appellant  took  the  money  and  the  cigarettes 
back  (RT  65,  L  19  to  RT  66,  L  3,  and  RT  80,  L  12  to  RT 
84,L21). 

Appellant  and  Jackson  both  testified  they  then  returned 
to  the  United  States  and  went  to  several  places  trying  to  cash 
Jackson's  Travelers'  checks  (RT  67,  L  6-15  and  RT  85  to  RT 
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86).  About  six  or  six-thirty  p.m.  they  returned  to  Nogales, 
Sonora,  Mexico,  went  to  Canal  Street  and  then  returned  to  the 
United  States  at  about  8:00  p.m.  (RT  68  to  69  and  RT  86, 
L  10-25). 

Appellant  and  Jackson  both  denied  being  in  Nogales, 
Sonora,  Mexico,  after  4:00  p.m.  at  anyone's  home  (RT  74 
to  75,  and  RT  91). 

The  Government  offered  as  impeachment  the  testimony 
of  Henry  Washington,  who  described  his  trip  into  Mexico  after 
4:00  p.m.  the  afternoon  of  October  13,  1965  (RT  95  to  RT 
101 — see  opening  of  the  Statement  of  Facts)  and  brought 
out  Jackson's  two  felony  convictions  (RT  73,  L  8-9). 


in. 

OPPOSITION  TO  SPECIFICATIONS 
OF  ERROR 

1.  The  Trial  Court  did  not  commit  reversible  error  in  ad- 
mitting Government's  Exhibits  1  and  1-A,  and  in  denying 
Appellant's  Motion  for  Judgment  of  Acquittal,  there  being  a 
sufficient  foundation  for  these  exhibits. 

2.  The  Trial  Court  did  not  commit  reversible  error  in  ad- 
mitting Government's  Exhibits  1  and  1-A,  and  in  denying 
Appellant's  Motion  for  Judgment  of  Acquittal  in  that  the 
contents  were  shown  to  be  "heroin,"  or  by  its  chemical  name, 
"heroin  hydrochloride,  a  derivative  of  opium." 

3.  The  Trial  Court  did  not  commit  reversible  error  in  deny- 
ing Appellant's  Motion  to  Disclose  Identity  of  Informer. 


IV. 
SUMMARY  OF  ARGUMENT 

1.  There  was  a  sufi&cient  foundation  laid  for  the  admission 
of  Government's  Exhibits  1  and  1-A  into  evidence. 

2.  There  was  sufficient,  and  uncontroverted,  evidence  that 
the  contents  of  Government's  Exhibit  1-A  contained  a  narcotic 
drug. 

3.  There  was  no  showing  of  materiality  to  Appellant's 
guilt  or  innocence  for  the  disclosure  of  the  informant,  and, 
further,  where  the  informant  is  admittedly  an  observer,  and 
not  a  participant,  the  privilege  of  non-disclosure  should  be 
sustained. 


V. 

ARGUMENT 

1.  There  was  a  sufficient  foundation  laid  for  the  admission 
of  Government's  Exhibits  1  and  1  -A  into  evidence. 

Henry  Washington  testified  he  kept  the  Pall  Mall  cig- 
arette package  and  its  contents  in  his  possession,  after  Searcy 
had  put  his  initials  and  date  on  the  papers,  until  he  placed 
the  package  in  the  locked  strong  box  of  the  Customs  Agency 
office  to  which  he  had  the  only  key  (RT  32,  L  2  to  RT  33, 
L  11).  The  next  morning  October  14,  1965,  he  removed  it, 
examined  it — it  appeared  to  be  the  same — and  turned  it  over 
to  Karl  Vogt,  the  Custodian  of  Seized  Merchandise  (RT  32, 
L25toRT33,L16). 

Karl  Vogt,  the  Custodian  of  Seized  Merchandise,  weighed 
the  contents  of  the  papers  in  the  cigarette  package.  Exhibit  1-A, 


placed  the  Pall  Mall  cigarette  package,  the  cigarettes,  and  the 
papers  and  their  contents  into  Government's  Exhibit  1-A,  which 
is  an  envelope  with  lock  seals,  and  mailed  it  by  registered  mail 
to  the  U.  S.  Customs  Laboratory  in  Los  Angeles,  California 
(RT  40,  L  19  to  RT  41,  L  17).  On  November  29,  1965,  he 
received  Government's  Exhibit  1-A  by  registered  mail  from 
the  chemist  (RT  41,  L  18-21).  Vogt  placed  Exhibit  1-A  in 
the  vault  until  he  withdrew  it  the  morning  of  trial  (RT  41, 
L  22-25).  When  he  mailed  Government's  Exhibit  1-A,  it  was 
sealed  with  self-locking  devices,  and  when  he  received  it  back 
it  was  sealed  with  masking  tape  and  the  red  seal  (RT  42,  L 
11-14).  The  vault  into  which  Vogt  placed  it  has  a  combina- 
tion and  a  key  (RT  45,  L  15),  and  Vogt  has  the  only  key 
(RT  45,  L  17).  The  Aaing  Custodian  of  Seized  Merchandise, 
Inspeaor  Baker,  has  the  combination  (RT  45,  L  19  and  RT 
46,  L  22  to  RT  47,  L  1).  Vogt,  during  the  period  from  No- 
vember 29,  1965,  to  the  date  of  trial,  December  29,  1965, 
did  not  turn  the  key  over  to  Baker,  but  Vogt  would  leave  the 
key  overnight  sometimes  in  another  safe  (RT  47,  L  8-10). 
But  when  Vogt  removed  Government's  Exhibit  1-A  the  morn- 
ing of  trial,  it  appeared  to  be  in  the  same  condition  and  had 
not  been  tampered  with  (RT  47,  L  13-17). 

Denzil  Curtis  testified  that  he  is  a  United  States  Customs 
chemist  (RT  48,  L  18),  and  that  he  received  Government's 
Exhibit  1-A  by  registered  mail  in  a  sealed  condition,  and  it 
appeared  not  to  have  been  tampered  with  (RT  49,  L  22  to 
RT  50,  L  7).  Curtis  received  Government's  Exhibit  1  on 
October  15,  1965,  and  placed  it  in  a  vault  and  removed  it  on 
October  26,  1965,  when  he  examined  it  (RT  54,  L  1-4). 
Curtis  opened  Government's  Exhibit  1  and  removed  Govern- 
ment's Exhibit  1-A  and  slit  it  open  where  the  masking  tape 
now  is  (RT  50,  L  23-25).  He  tested  and  weighed  the  con- 
tents and  replaced  them  in  Government's  Exhibit  1-A  and 
placed  the  masking  tape  and  the  red  seal  with  a  stamp-on 


inscription  reading  "L.A.,  U.S.  Customs  Laboratory,"  (RT  50, 
L  13-20).  Curtis  completed  the  examination  without  leaving 
it  and  replaced  the  contents  into  the  Pall  Mall  cigarette  package 
and  placed  that  into  Government's  Exhibit  1-A  and  placed 
Government's  Exhibit  1-A  into  Government's  Exhibit  1  and 
mailed  it  by  registered  mail  to  the  Nogales  Customs  office 
(RT55,L7-15). 

The  record  shows  that  Government's  Exhibit  1-A  was 
opened  at  the  trial,  in  the  presence  of  Appellant's  counsel  (RT 
12,L21  toRT  13,  L  1). 

In  Gallego  v.  United  States,  (9th  Cir.,  I960),  276  F.2d 
914,  at  page  917,  this  Circuit,  quoting  from  United  States  v. 
Penick  and  Co.,  (2nd  Cir.,  1943),  136  F.2d  413,  at  page  415, 
held  that  in  establishing  the  chain  of  custody,  the  Government 
must  show  that  the  evidence  is  substantially  in  the  same  condi- 
tion, and  further,  that  there  are  no  hard  and  fast  rules  that 
the  Government  must  exclude  all  possibilities  that  the  evi- 
dence was  tampered  with.  This  Circuit  went  on  in  the  Gallego 
case  to  hold  that  there  must  be  a  clear  abuse  of  discretion  in 
admitting  the  evidence. 

In  Brewer  v.  United  States,  (8th  Cir.,  1965),  353  F.2d 
260,  page  263,  the  Court  quoted  from  Gallego: 

"  'In  the  absence  of  any  evidence  to  the  contrary, 
the  trial  judge  is  entitled  to  assume  that  this  official 
would  not  tamper  with  the  sack  and  can  or  their  con- 
tents. Where  no  evidence  indicating  otherwise  is  pro- 
duced, the  presumption  of  regularity  supports  the  official 
aas  of  public  officers,  and  courts  presume  that  they 
have  properly  discharged  their  duties.'  276  F.2d  914, 
917." 

It  is  respectfully  submitted  there  was  a  chain  of  custody 
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shown  by  the  Government,  and,  that  the  contents  of  Govern- 
ment's Exhibit  1-A  was  shown  to  be  in  substantially  the  same 
condition  at  each  link  in  the  chain. 

2.  There  was  sufficient,  and  uncontroverted,  evidence  that 
the  contents  of  Government's  Exhibit  1-A  contained  a  narcotic 
drug. 

On  direa  examination,  Denzil  Curtis  was  asked  and  an- 
swered as  follows: 

"Q.  (by  Miss  Diamos)  All  right.  And  did  I  ask  you  what 
the  content  of  Exhibit  1-A  was,  the  four  papers? 

"A.  I  did  not  state.  In  my  opinion  each  of  the  four  bindles 
contained,  the  powder  in  them  contained  heroin  hydrochloride, 
which  is  a  derivative  of  opium."  (RT  52,  L  21-25.) 

Under  26  U.S.C,  §4731  (a)  (2),  "Any  compound,  man- 
ufacture, salt,  derivative  or  preparation  of  opium,  isonipecaine, 
coca  leaves,  or  opiate;"  is  a  narcotic  drug. 

Curtis  performed  ten  or  eleven  tests,  including  the  Marquis 
Reagent  (RT  52,  L  2-5).  Not  all  these  tests  are  necessary,  but 
he  does  them  to  orient  the  powder  for  special  purposes  (RT 

52,  L  16-20).  The  Marquis  test  was  performed  by  Searcy  and 
was  positive  (see  Statement  of  Faas). 

He  did  not  examine  the  powder  quantitatively  because  it 
weighed  only  one  and  six-tenths  (1.6)  grams,  or  twenty-four 
(24)  grains,  and  the  laboratory  has  a  rule  of  thumb  not  to 
test  a  substance  which  weighs  less  than  fifty  (50)  grains  (RT 

53,  L  10-13). 

To  argue  now  that  heroin   hydrochloride,   the  chemist's 
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technical  name  for  heroin,  is  not  heroin,  is  to  strain  common 
sense. 

It  is  respeafully  submitted  that  there  was  uncontroverted 
and  sufficient  evidence  for  the  jury  to  find  that  the  contents  of 
Government's  Exhibit  1-A  was  heroin,  or,  to  use  the  technical 
name — heroin  hydrochloride,  and,  as  the  Court  instructed,  was 
a  narcotic  drug  (RT  132,  L  16-17). 

3.  There  was  no  showing  of  materiality  to  Appellant's  guilt 
or  innocence  for  the  disclosure  of  the  informant,  and,  further, 
where  the  informant  is  admittedly  an  observer,  and  not  a  par- 
ticipant, the  privilege  of  non-disclosure  should  be  sustained. 

In  Alexander  v.  United  States,  (9th  Cir.,  1966),  362  F.2d 
379,  this  Court  stated  at  page  383: 

"(7}  Equally  without  merit  is  appellant's  further 
argument  that  failure  to  identify  or  produce  the  in- 
former at  the  trial  constituted  a  denial  of  due  process. 
The  informant  was  admittedly  neither  a  participant  in, 
nor  a  witness  to,  the  crime  charged  in  the  indictment, 
and  of  which  appellant  stands  conviaed.  [See:  Ham- 
mond V.  United  States,  supra,  356  F.2d  931;  Cook  v. 
United  States,  354  F.2d  529  (9th  Cir.,  1965);  Hurst 
V.  United  States,  344  F.2d  327  (9th  Cir.,  1965;  Jones 
V.  United  States,  supra,  326  F.2d  124.}" 

In  the  Government's  Memorandum  in  Opposition  to  the 
Appellant's  Motion  for  the  disclosure  of  the  identity  of  the 
informant,  and  on  the  hearing  the  Government  avowed  that 
the  informant  was  not  a  participant,  but  merely  an  observer 
(RC,  Item  5).  There  has  been  no  showing  to  the  contrary. 

Appellant  denied  being  in  Nogales,  Sonora,  Mexico,  be- 
tween four  and  six-thirty  p.m.   (RT  91),  as  did  his  witness, 
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Robert  Jackson  (RT  74  to  RT  75 ) .  The  Government's  witness 
placed  them  at  the  home  of  a  known  narcotics  dealer,  Ninni 
Abreu,  and  in  the  company  of  a  man  known  to  Washington 
as  EI  Nigro  (RT  96  to  RT  98),  and  not  anyone  else  (RT 
100,  L  13-16).  Appellant  testified  he  was  in  the  company  of 
two  men  (RT  83,  L  7-13). 

This  evidence  was  the  result  of  a  border  search.  There  was 
no  necessity  to  demonstrate  sufficient,  reliable  information  for 
probable  cause  and  therefore  Appellant  was  not  necessarily 
entitled  to  knowledge  of  the  identity  of  the  informer.  King  v. 
United  States,  (9th  Cir.,  1965),  348  F.2d  814,  at  page  819- 
Nor  did  he  establish  the  materiality  of  the  identity  of  the 
informer,  that  is,  he  denied  the  alleged  transaaion  could  have 
occurred  after  4:00  p.m.;  he  stated  he  was  with  two  men 
besides  Jackson.  None  of  these  things  concur  with  what  Wash- 
ington observed  after  4:00  p.m. 

It  is  respectfully  submitted  there  was  no  necessity  to  disclose 
the  identity  of  the  informer. 


VI. 
CONCLUSION 

The  chain  of  custody  of  Government's  Exhibit  1-A  was 
sufficient  to  admit  it  into  evidence,  and  its  contents  were  proved 
to  be  heroin,  a  narcotic  drug,  and  the  disclosure  of  the  identity 
of  the  informer  was  not  necessary  to  the  defense. 

Respectfully  submitted, 

RICHARD  C.  GORMLEY 

United  States  Attorney 
For  the  District  of  Arizona 
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[N  D.  DIAMOS 
Assistant  United  States  Attorney 
Attorneys  for  Appellee 


I  certify  that,  in  connection  with  the  preparation  of  this 
Brief,  I  have  examined  Rules  18,  19  and  39  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  and  that  in  my  opin- 
ion, the  foregoing  Brief  is  in  full  compliance  with  those  rules. 


JO  ANN  D.  DIAMOS 
Assistant  United  States  Attorney 
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JURISDICTIONAL  STATEMENT 

This  appeal  is  from  a  final  judgment  in  an  action 
brought  for  personal  injuries  suffered  in  an  automobile- 
pedestrian  accident  on  June  27,  1963- 

Plaintiff  is  a  citizen  of  California  (TR.  64- 
65)  and  defendant  is  a  citizen  of  Hawaii  (TR.  24)  . 

The  jurisidiction  of  the  district  court  was  based 
upon  section  1332  of  the  Judicial  Code  (Title  28,  U.S.C. 
§  1332). 

The  case  was  tried  before  the  Honorable  C.  Nils 
Tavares  without  a  jury  from  February  28,  I966  through  March  2, 
1966,  and  a  judgment  was  entered  on  May  3^  I966.   A  motion 
to  amend  findings  of  fact  and  conclusions  of  law  was  made  on 
May  13,  1966  and  was  denied  by  the  court  on  May  20,  I966. 
Defendant's  notice  of  appeal  was  filed  on  June  2,  I966. 

This  court  has  Jurisdiction  under  section  I291  of 
the  Judicial  Code  (Title  28,  U.S.C.  §  1291) • 


STATEMENT  OF  THE  CASE 

During  the  evening  of  June  27,  I963,  defendant 
was  driving  along  Kalakaua  Avenue  in  Waikiki  in  a  kokohead 
or  easterly  direction.   He  was  tired  and  sleepy  at  the  time 
(TR.  32).   As  he  approached  Lewers  Street  he  noticed  that 
the  traffic  light  was  green  in  his  favor  (TR,  26).   He  was 
going  from  5  to  15  miles  per  hour  (TR.  33  and  34) .   He  then 
yawned  J  his  head  went  down  and  his  eyes  closed  (TR.  3^  and 
35) .   At  or  about  the  time  he  brought  his  head  up,  he  saw 
two  pedestrians  in  front  of  him,  slammed  on  his  brakes  and 
collided  with  the  pedestrians  (TR.  37-39).   Plaintiff  was 
one  of  the  pedestrians.   The  pedestrians  were  in  the  cross- 
walk across  Kalakaua  Avenue  on  the  ewa  or  west  side  of 
Lewers  Street  when  they  were  hit.   When  defendant's  automo- 
bile stopped  after  colliding  with  the  pedestrians  the 
rear-end  of  the  automobile  was  still  in  the  aforementioned 
crosswalk.   (TR.  l4)  . 

When  defendant's  car  struck  plaintiff,  plaintiff's 
^left  leg  was  broken  (TR.  67). 

The  district  court  found  that  defendant  had 
been  grossly  negligent  in  driving  his  automobile  and  that 
plaintiff  was  not  guilty  of  contributory  negligence. 
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Plaintiff  was  hospitalized  at  Tripler  Army 
Hospital  in  Hawaii  until  September  I963,  when  he  was 
transferred  to  the  Balboa  Naval  Hospital  in  San  Diego, 
California  (TR.  93).   In  October  I963,  plaintiff  was 
put  on  limited  duty  for  Special  Services  at  the  Naval 
Station  in  San  Diego  (TR.  93).   He  continued  on  this 
duty  until  he  was  again  hospitalized  at  Balboa  Hospital 
on  March  30^  19^4  (EX.  P-2)  .   According  to  the  Summary  of 
Case  History  contained  in  the  Report  of  Board  of  Medical 
Survey  dated  April  2h ,    196l\ ,    included  in  Exhibit  P-2, 
plaintiff  had  no  complaints  when  he  was  admitted  to  Balboa 
Hospital  on  March  30,  19^4,  and  the  Board  found  that 
plaintiff  was  "ready  to  resume  the  full  and  arduous  duties 
of  his  rate"  (EX.  P-2) .   Plaintiff  was  released  from 
active  duty  June  15,    19^4  (TR.  101).   Although  plaintiff 
testified  that  he  was  "discharged"  from  the  Navy  (TR. 
101)  it  was  stipulated  that  he  was  actually  released 
to  inactive  duty  (TR.  I89) .   It  was  also  stipulated 
that  this  discharge  from  active  duty  was  not  caused  by 
the  accident  of  June  I963  (TR.  I89) • 

At  the  time  of  the  accident  in  June  19^3^ 
plaintiff's  Navy  base  pay  was  $150  a  month  (TR.  104) . 
He  was  also  receiving  sea  and  submarine  pay  of  $78  a 
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month  (TR.  104)  .   Subsequently  a  military  pay  raise  in- 
creased plaintiff's  base  pay  from  $150  to  $190  a  month 
(TR.  105)  . 

After  plaintiff's  release  from  active  duty 
he  applied  for  various  jobs,  and  finally  in  July  I964 
he  accepted  a  job  in  a  linoleum  store  (TR.  IO5-09) . 
Plaintiff  also  attended  Pasadena  City  College  during  I964 
and  1965  (TR.  110)  . 

A  doctor  called  as  a  witness  by  the  plaintiff 
testified  that  plaintiff's  left  leg  had  suffered  a  slight 
degree  of  medial  bowing  at  the  fracture  site  (TR.  124- 
26)  and  that  there  was  some  probability  that  this  would 
cause  difficulty  in  the  future  (TR.  133). 

The  district  court  found  for  plaintiff  and 

made  findings  of  fact  and  conclusions  of  law  (R.  43-48) 

which  included^  among  others^  the  following: 

"7.   Plaintiff  suffered  an  impairment 
of  earning  capacity  during  the  remainder 
of  his  enlistment  for  which  he  is  entitled 
to  damages  as  follows: 

a.  Navy  base  pay  -  six  months 
from  June  to  December  in- 
clusive, 1963.  at  $150.00 
per  month  $900.00 

b.  Navy  base  pay  -  five  months 
from  January,  19^4  to  June  6, 
1964,  at  $190.00  per  month 


950.00 
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c .   Eleven  months  for  sea  and 
sub  payj  or  hazardous  duty 
and  sea  pay  at  $78.00  per 
month  .....    $858.00 

8.   Plaintiff  suffered  and  continues 
to  suffer  a  loss  of  civilian  wages  after 
his  release  from  active  duty  for  which  he 
is  entitled  to  damages  as  follows: 

a.  Loss  of  civilian  wages  after  release 
from  active  duty  --  from  June,  19^4^ 
to  February  I966,    inclusive  --  or  one 
year  and  9  months ^  less  9  months  of 
school  attendance^  40  hours  per  week 
times  50  weeks  (the  Court  finding  that 
plaintiff  during  that  period  suffered 
a  loss  of  $1.00  per  hour  in  earning 
power  due  to  the  accident  and  the  re- 
luctance of  employers  to  employ  a 
person  with  an  injury  of  that  late 
vintage;  this  finding^  however^  not 
being  based  upon  the  hearsay  testi- 
mony as  to  what  the  doctor  for  Pacific 
Telephone  Co,  told  plaintiff  as  to  the 

reason  for  his  not  being  hired.)  .  .   $2,000.00 

b.  Future  loss  of  civilian  pay,  for  an 
estimated  additional  3  years,  less  9 
months  each  year  of  college  work,  or 
9  months,  at  $1.00  per  hour,  for  30 

weeks,  or  $40.00  times  36  weeks  .  .  .  $1,440.00 

9.   Plaintiff  was  furnished  medical  and 
hospital  expenses  by  the  United  States,  the 
reasonable  value  of  which  was  $3^.500 . 

10.  Defendant  had  been  and  was  at  the 
time  of  collision  driving  his  car  in  a  grossly 
negligent  manner,  and  heedless  of  the  safety 
of  others,  for  which  exemplary  damages  of 
$1,750  are  assessed  against  defendant. 

11.  By  reason  of  the  collision  and 
plaintiff's  injuries,  plaintiff  is  entitled 
to  general  damages  as  follows: 
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a.  Initial  injury,  June  2J ,    I963, 
violation  of  person,  striking, 
throvm  into  air,  with  both  bones 
of  left  leg  broken  and  dangling, 
shock,  fright,  pain  and  suffer- 
ing    $5,000.00 

b.  8-2/3  months,  approximately,  in 
cast  from  June  28,  I963,  to  ap- 
proximately 18  March,  I964,  pain, 
suffering,  embarrassment,  dis- 
comfort and  inconvenience   .  .  .  $4,500.00 

c.  After  removal  of  cast  on 
March  I8,  19^4,  to  time  assign- 
ed back  to  duty,  including 
painful  and  discomforting 
physiotherapy  and  painful 

and  discomforting  efforts  to 

regain  normal  use  of  leg, 

from  18  March,  1964  to  o  May, 

1964  (approximately  1-2/3  months), 

not  including  any  damages  for 

deformity  .  .  .  $1,000.00 

d.  From  6  May,  I964  to  March  2,  1965. 
occasional  pain,  inconvenience 
and  suffering,  approximately 

10  months,  excluding  deformity 

...  $  500.00 

e.  Future  pain  and  suffering, 

with  reasonable  medical  certainty 

of  arthritic  conditions  which 

will  be  caused  by  bowing  of 

leg  bones  and  tilting  of  ankle 

bones  .  •  .  $2,000.00 

f .  Deformity  from  scarring,  ^^ 
bowing  and  lumping  of  leg   .  .  .  $2,500.00 

Thereafter,  judgment  was  entered  for  plaintiff 
for  $26,898  (R.  49) . 
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Defendant  moved  to  amend  the  findings  of 
fact  and  conclusions  of  law  in  respect  to  the  exemplary 
damages  and  to  reopen  the  trial  so  as  to  permit  defendant 
to  introduce  evidence  as  to  his  financial  standing  (R.  53) 
These  motions  were  denied  in  an  order  filed  May  23^ 
1966  (R.  62) . 
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SPECIFICATIONS  OF  ERRORS 

The  district  court  erred: 

1.  In  finding  that  plaintiff  was  entitled  to 
damages  in  the  amount  of  his  Navy  base  pay  from  June  1963 
to  June  196h,    in  the  total  amount  of  $1,850  (Finding 

of  Fact  No.  7.  R.  45). 

2.  In  finding  that  the  plaintiff  suffered  a 
loss  of  civilian  wages  after  release  from  active  duty 
from  June  1964  to  February  I966,  amounting  to  $2,000 
(Finding  of  Fact  No.  8a,  R.  46). 

3.  In  finding  that  the  plaintiff  will  suffer 

a  future  loss  of  civilian  pay  for  an  estimated  additional 
three  years  at  the  rate  of  $1.00  per  hour  amounting  to 
$1,440  (Finding  of  Fact  No.  8b,  R.  46). 

4.  In  finding  that  plaintiff  was  entitled  to 
damages  for  future  pain  and  suffering,  with  a  reasonable 
medical  certainty  of  arthritic  conditions  which  will  be 
caused  by  the  bowing  of  leg  bones  and  the  tilting  of 
ankle  bones,  in  the  amount  of  $2,000  (Finding  of  Fact 
No.  11,  R.  47) . 

5.  In  finding  that  defendant  was  grossly 
negligent  in  the  manner  in  which  he  drove  his  automobile 
and  in  assessing  exemplary  damages  against  defendant  in 
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the  sum  of  $1,750  (Finding  of  Fact  No.  10,  R.  46). 
i  6 .   In  denying  defendant's  motion  to  reopen 

the  evidence  to  permit  defendant  to  introduce  evidence 
as  to  his  financial  standing  (R.  62). 
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SUMMARY  OF  ARGUMENT 

The  court  erred  in  allowing  as  damages  the 
amount  of  plaintiff's  base  pay  from  the  Navy  from  June 
1963  through  June  19^4  in  the  total  amount  of  $1,850 
because  plaintiff  received  his  full  Navy  base  pay  during 
this  period  and  therefore  suffered  no  loss  and  because 
the  so-called  collateral  source  doctrine  does  not  apply 
where  J  as  here,  the  injured  person  performs  services 
while  he  continues  to  receive  his  regular  pay,  and  there- 
fore the  amount  of  the  judgment  should  be  reduced  by 
$1,850. 

The  court  erred  in  allowing  plaintiff  $2,000 
as  loss  of  civilian  wages  from  June  1964  to  February 
1966  computed  at  the  rate  of  $1.00  per  hour,  forty 
hours  per  week  because  there  is  no  evidence  in  the  record 
supporting  any  such  loss,  and  therefore  the  amount  of 
the  judgment  should  be  further  reduced  by  $2,000. 

The  court  erred  in  allowing  plaintiff  as 
loss  of  future  civilian  pay  for  three  years  the  sum  of 
$1,440  computed  at  the  rate  of  $1.00  per  hour,  for  forty 
hours  per  week  for  a  total  of  36  weeks  because  there 
is  no  evidence  in  the  record  supporting  any  such  loss, 
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and  therefore  the  amount  of  the  judgment  should  be 
further  reduced  by  $1^440. 

The  court  erred  in  allowing  plaintiff  $2,000 
for  future  pain  and  suffering  and  arthritis  because  the: 
is  no  substantial  evidence  in  the  record  that  plaintiff 
would  with  reasonable  medical  certainty  suffer  any  futu 
pain  or  arthritic,  and  therefore  the  amount  of  the 
judgment  should  be  further  reduced  by  $2,000. 

The  court  erred  in  c warding  plaintiff  $1,750 
in  exemplary  damages  because  there  was  no  evidence  that 
defendant  was  guilty  of  such  negligence  as  to  warrant 
the  imposition  of  exemplary  damages,  and  therefore  the 
amount  of  the  judgment  should  be  further  reduced  by 
$1,750.  Even  if  there  were  a  basis  for  such  damages 
the  amount  allowed  was  grossly  excessive. 

The  court  erred  in  refusing  to  reopen  the 
trial  to  permit  defendant  to  introduce  evidence  as  to 
his  financial  standing  because  such  evidence  should  be! 
considered  in  connection  with  the  allowance  of  exempla 
damages . 
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ARGUMENT 

I.   INTRODUCTION 

This  appeal  is  governed  by  Rule  52(a)  of 

the  Federal  Rules  of  Civil  Procedure^  as  amended.   The 

rule  provides,  in  part: 

"(a)   EFFECT.   In  all  actions  tried 
upon  the  facts  without  a  Jury  or  with  an 
advisory  Jury,  the  court  shall  find  the 
facts  specifically  and  state  separately 
its  conclusions  of  law  thereon  .... 
Findings  of  fact  shall  not  be  set  aside 
unless  clearly  erroneous,  and  due  regard 
shall  be  given  to  the  opportunity  of  the 
trial  court  to  judge  the  credibility  of 
the  witnesses.  ..." 

The  Supreme  Court  in  the  case  of  United  States 

V.  United  States  Gypsum  Co.,  333  U.S.  3^4,  68  Sup.  Ct . 

525,  92  L.  Ed.  46  (1948),  defined  the  scope  of  appellate 

review  by  stating  that,  "A  finding  is  'clearly  erroneous' 

when  although  there  is  evidence  to  support  it,  the 

reviewing  court  on  the  entire  evidence  is  left  with  the 

definite  and  firm  conviction  that  a  mistake  has  been 

committed."   Id.  at  395.    This  court  has  been  faced  with 

the  application  of  Rule  52(a)  in  many  cases,  e.g., 

Joseph  V.  Donover  Co.,  261  F.2d  8l2  (9th  Cir.  1958); 

Smallfield  v.  Home  Ins.  Co.,  244  F.2d  337  (9th  Cir. 

1957) J  and  has  reversed  the  findings  of  the  trial  court 

where  there  was  no  evidence  to  support  its  findings. 


E.g;. ,  Los  Angeles  Trust  Deed  &  Mortgage  Exch.  v.  Securities 

&  Exch.  Comm'n,  264  F.2d  199  (9th  Clr.  1959);  United 

States  Nat'l  Bank  v.  Fabrl-Valve  Co.,  235  F.2d  565  (9th 

Clr.  1956).   In  the  Fabrl-Valve  case,  this  court  said: 

I  "While  every  Intendment  must  be 

given  the  district  court's  findings, 
and  especially  so  with  respect  to  damages, 
yet  this  court  believes  the  damages 
awarded  classify  as  clearly  erroneous.  ..." 
Id.  at  570. 

In  the  case  of  Stacher  v.  United  States,  258  F.2d  112 

(9th  Clr.  1958) J  this  court  made  the  statement  that: 

"Appellee  Is  entitled  to  the  benefit 
of  all  favorable  Inferences  from  the 
facts  proved  relative  to  the  Issue  of 
residence.   If,  when  so  viewed,  there 
was  substantial  evidence  to  sustain 
the  findings,  then  the  judgment  may  not 
be  reversed  by  this  Court  unless  against 
the  clear  weight  of  the  evidence  or  unless 
Influenced  by  an  erroneous  view  of  the 
law,"   (Emphasis  added.) 

From  this  court's  own  precedent  It  Is  thus  well 

established  that  there  must  be  substanblal  evidence  in 

the  record  to  support  a  district  court's  findings  of 

fact  or  such  findings  will  be  deemed  "clearly  erroneous" 

and  set  aside.   Furthermore,  the  statements  just  quoted 

from  Stacher  v.  United  States,  id.,  show  that  a  finding 

will  be  set  aside  if  it  was  "influenced  by  an  erroneous 

view  of  the  law," 
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II.   THE  DISTRICT  COURT  ERRED  IN  FINDING  THAT  PLAINTIFF 
WAS  ENTITLED  TO  DAMAGES  IN  THE  AMOUNT  OF  HIS  NAVY 
BASE  PAY  FROM  JUNE  I963  TO  JUNE  I964,  IN  THE  TOTAL 
AMOUNT  OF  $1,850. 

Finding  of  Fact  No.  7  reads  in  part  as  follows: 

"7.   Plaintiff  suffered  an  impair- 
ment of  earning  capacity  during  the  re- 
mainder of  his  enlistment  for  which  he 
is  entitled  to  damages  as  follows: 

a.  Navy  base  pay  -  six  months 
from  June  to  December  in- 
clusive, 1963^  at  $150.00 

per  month  $900.00 

b.  Navy  base  pay  -  five  months 
from  January,  1964  to  June 
6,  1964,  at  $190.00  per 

month  $950.00" 

Plaintiff  gave  the  only  testimony  upon  which 
the  above  finding  could  possibly  be  based.   It  was 
established  by  his  testimony  that  at  the  time  of  the  acci- 
dent he  was  on  active  duty  in  the  United  States  Navy 
and  continued  on  active  duty  until  he  was  released  to 
inactive  duty  June  15,  19^4  (TR.  101  and  I89) .   There 
was  no  evidence  that  plaintiff  lost  any  part  of  his 
Navy  pay  as  a  result  of  the  accident  and  although  it 
might  be  inferred  that  he  lost  his  hazardous  duty  pay  and 
sea  pay,  there  was  absolutely  no  testimony  that  the  plain- 
tiff lost  any  part  of  his  Navy  base  pay  from  the  time  of 
the  accident  until  his  release  from  active  duty.   Since 
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plaintiff  lost  no  part  of  his  base  pay  he  was  not  entitled 
to  any  damages  measured  by  his  base  pay. 

Evidently  the  court  was  relying  upon  the  so- 
called  "collateral  source"  doctrine  in  awarding  damages 
for  lost  income  although  there  was  no  actual  loss  of  in- 
come.  This  doctrine  provides  that  compensation  or  indemnity 
received  by  an  injured  plaintiff  from  a  collateral  source 
wholly  independent  of  the  denfendant,  as  from  insurance, 
workmen's  compensation,  social  security  and  the  like, 
cannot  be  set  up  by  defendant  is  mitigation  or  reduction 
of  plaintiff's  damages.   Where  the  claim  is  for  lost 
wages  and  the  wages  continue  to  be  paid  after  the  acci- 
dent, however,  the  doctrine  does  not  apply  during  any 
period  in  which  the  plaintiff  performs  services  for 
those  wages  even  though  as  a  result  of  the  injuries  the 
extent  or  quality  of  the  services  is  less  than  before. 

In  Quigley  v.  Pennsylvania  R.  Co.,  210  Pa.  162, 
59  Atl.  958  (1904),  the  court  held  that  where  the  injured 
plaintiff,  after  the  injury,  performed  services  for  his 
employer,  similar  to,  but  less  efficient  than,  those 
performed  before  the  injury,  the  payment  of  his  salary 
by  his  employer  was  not  a  gratuity,  and  he  could  not 
recover  from  the  defendant  for  loss  of  earning  power 
during  the  time  he  performed  services.   The  court  said: 


"It  is  clear  .  .  .  that  during  all  the 
time  he  was  receiving  payment^  except 
for  a  few  weeks  when  consulting  surgeons, 
he  was  performing  services  for  his  com- 
pany. .  .  .   The  company  continued  to 
pay  his  regular  salary  after  his  injury,, 
and,  so  far  as  his  own  testimony  and 
that  of  the  treasurer  shows,  the  pay- 
ment was  for  services,  inefficient, 
perhaps,  compared  to  those  before  his 
injury,  but  still  for  services  rendered 
by  him  to  the  company.  ..."   Id .  at 
961. 

In  the  case  of  Moon  v.  St.  Louis  Transit  Co., 
247  Mo.  227,  152  S.W.  303  (1912),  the  plaintiff,  the 
president  of  a  corporation,  after  sustaining  an  injury, 
was  unable  to  attend  to  business  duties  daily,  but  he 
did  go  to  the  office  once  or  twice  a  week  and  attended 
certain  meetings.   His  salary  was  paid  to  him  regularly, 
without  any  deduction.   The  court  held  that,  in  the  ab- 
sence of  evidence  showing  that  the  plaintiff  did  not 
perform  the  services  incumbent  on  him  as  president, 
the  salary  payments  were  not  gratuities,  and  that  the 
plaintiff  could  not  recover  for  loss  of  time  from  the 
defendant.   The  court,  in  distinguishing  cases  where  the 
plaintiff's  salary  is  paid  as  a  gratuity,  stated: 

"it  may  ...  be  conceded  that  in  case 
one  is  employed  for  wages  or  in  a  sub- 
ordinate capacity  on  a  salary,  and  his 
right  to  the  agreed  compensation  depends 
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upon  his  rendition  of  specific 
services,  and  his  failure  to  render 
such  services  ends  his  right  to 
compensation;,  then,  in  case  of  his 
injury  and  consequent  inability 
and  failure  to  work,  he  has  no  legal 
claim  to  compensation,  and,  if  money 
is  paid  him,  it  is  on  its  face  a 
mere  gratuity,  and  falls  within  the 
rule.   Before  the  rule  as  to  gratui- 
ties can  apply  in  a  particular  case, 
however,  the  evidence  must  show  the 
payment  was  a  gratuity.   The  burden 
is  on  respondent  to  show  loss  of 
time  and  its  value.   If  the  .  .  . 
Company  was  not  entitled  to  his 
whole  time  the  value,  if  any,  of 
the  excess  might  be  recovered,  but 
there  is  no  evidence  in  this  record 
justifying  a  recovery  on  such  theory. 
The  only  evidence  in  connection  with 
loss  of  time  relates  to  time  lost 
from  respondent's  duties  as  presi- 
dent of  the  .  .  .  Company,  and  there 
having  been  no  evidence  he  owed  any 
duty  he  did  not  perform,  and  the 
respondent's  own  testimony  showing 
he  received  during  the  whole  time 
the  amount  agreed  to  be  paid  him  as 
salary  and  that  he  drew  it  and  the 
company  paid  it  and  charged  it  to 
him  as  salary,  the  rule  as  to  gratui- 
ties on  the  record  before  us  has 
nothing  to  do  with  the  case.   There 
was  no  evidence  justifying  the  in- 
struction authorizing  recovery  for 
loss  of  time.  ..."   Id_^  at  305- 

In  the  present  case  plaintiff  received  his  full 

base  pay  from  the  date  of  the  accident  in  June  I963  until 

his  release  from  active  duty  in  June  1964.   During  most 

of  this  time  he  was  actually  on  duty,  albeit  limited 
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duty,  performing  services.   The  Report  of  Board  of 
Medical  Survey  dated  September  30,  I963,  included  as 
part  of  Exhibit  P-2,  stated  that  plaintiff  was  at  that 
time  "fit  for  duty"  and  recommended  that  he  be  assigned 
to  limited  duty.   Plaintiff  testified  that  in  October 
1963  he  went  to  work  for  "Special  Services"  at  the  Naval 
Station  at  San  Diego  (TR.  93).   Plaintiff  continued  on 
limited  duty  until  he  was  readmitted  to  the  hospital 
on  March  30,  I964  (TR.  96  and  EX.  P-2) .   According  to 
the  Report  of  Board  of  Medical  Survey  dated  April  29, 
196^,  included  in  Exhibit  P-2,  plaintiff  was  then  ready 
"to  resume  the  full  and  arduous  duties  of  his  rate" 
and  it  was  recommended  that  he  be  returned  to  full  duty. 
The  report  also  states  that  plaintiff  was  informed  of 
the  Board's  findings  and  did  not  wish  to  make  a  re- 
buttal.  (EX.  P-2).   Plaintiff  was  then  returned  to  the 
Naval  Station  at  San  Diego  where  he  remained  on  duty 
until  his  release  to  inactive  duty  June  I5,  19^4  (TR.  101) 
Thus  the  uncontradicted  evidence  is  that  during 
most  of  the  period  from  the  date  of  the  accident  in  June 

1963  until  plaintiff's  release  to  inactive  duty  in  June 

1964  he  was  on  duty  or  limited  duty  and  performing 
services.   Thus  the  collateral  source  doctrine  is  in- 
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applicable  and  since  there  was  no  actual  loss  of  Navy 
base  pay,  there  was  no  basis  for  the  district  court's 
awarding  $1,850  in  damages  measured  by  plaintiff's 
base  pay.   Therefore,  the  amount  of  the  judgment  should 
be  reduced  by  $1,850. 
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III.   THE  DISTRICT  COURT  ERRED  IN  FINDING  THAT  THE 

PLAINTIFF  SUFFERED  A  LOSS  OF  CIVILIAN  WAGES  AFTER 
HE  WAS  RELEASED  FROM  ACTIVE  DUTY  FROM  JUNE,  1964 
TO  FEBRUARY,  I966  IN  THE  AMOUNT  OF  $2,000. 

Finding  of  Fact  No.  8a  is  as  follows: 

"8.   Plaintiff  suffered  and  continues  to 
suffer  a  loss  of  civilian  wages  after  his 
release  from  active  duty  for  which  he  is 
entitled  to  damages  as  follov/s: 

"a.   Loss  of  civilian  wages  after  release 
from  active  duty  --  from  June,  19^4,  to 
February,  1966,  inclusive  --  or  one  year 
and  9  months,  less  9  months  of  school  at- 
tendance, 40  hours  per  week  times  50  weeks 
(the  Court  finding  that  plaintiff  during 
that  period  suffered  a  loss  of  $1.00  per 
hour  in  earning  power  due  to  the  accident 
and  the  reluctance  of  employers  to  employ 
a  person  with  an  injury  of  that  late  vin- 
tage; this  find,  however,  not  being  based 
upon  the  hearsay  testimony  as  to  what  the 
doctor  for  Pacific  Telephone  Co.  told 
plaintiff  as  to  the  reason  for  his  not 
being  hired.) .  $2,000.00" 

All  of  the  evidence  as  to  plaintiff's  civilian 

employment  and  attempts  to  obtain  civilian  employment  and 

plaintiff's  civilian  wages  appears  on  pages  105  through 

113  of  the  transcript  of  plaintiff's  testimony.   This 

evidence  may  be  summarized  as  follows.   A  week  after  his 

release  from  the  Navy  plaintiff  applied  for  a  job  at 

Pacific  Telephone  Company  in  California  (TR.  I05) .   He 

took  some  tests  and  had  a  physical  by  a  private  doctor 

(TR.  105)  and  another  physical  by  a  doctor  at  the  com- 
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pany's  Olive  Street  office  (TR.  106)  .   Plaintiff  v;as 

turned  down  for  the  job  (TR.  106)  and  over  defendant's 

objection^  was  allowed  to  testify^  "they  [the  company] 

said  they  wouldn't  hire  me  because  of  my  leg"  (TR.  107). 

Early  in  July  I964  plaintiff  worked  for  Counselor  Book 

Corporation  for  two  days  and  stopped  because  his  leg 

would  swell  up  from  standing  (TR.  IO8)  .   Plaintiff  then 

went  to  work  in  a  linoleum  store  in  Alhambra,  California 

where  he  was  still  working  at  the  time  of  trial  (TR.  IO8) . 

His  starting  pay  was  $1.50  per  hour  which  was  increased 

to  $1.75  per  hour  in  July  I965  (TR.  109).   Plaintiff 

testified  he  had  sought  a  job  with  the  telephone  company 

"working  on  the  frame"  and  when  asked  what  his  starting 

pay  would  have  been  with  the  telephone  company  was 

allowed^  over  defendant's  objection,  to  answer: 

"l  am  not  sure  of  the  exact  amount 
It  was  around  two  and  a  half  an  hour." 
(TR.  109)  . 

Plaintiff  attended  Pasedena  City  College  for  the  fall 

semester  in  1964  and  the  spring  semester  in  19^5^  at 

the  same  time  working  part  time  for  the  linoleum  company 

(TR.  110),   Plaintiff  also  had  been  offered  a  job  with 

a  company  called  "Square  Deal"  early  in  July  19^4,  but 

turned  it  down  because  it  involved  standing  on  an  assembly 
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line  8  hours  a  day  (TR.  110-11).   In  November  1964 
plaintiff  "inquired"  about  a  job  at  Southern  California 
Edison  Company.   He  testified  that  he  was  turned  down 
but  gave  no  reason  for  this  (TR.  112).   Plaintiff 
also  inquired  about  a  job  at  Sperry  Rand  Corporation^, 
but  he  did  not  testify  as  to  when  this  was  or  as  to 
the  results  of  the  inquiry.   Plaintiff  was  asked  if 
it  had  been  his  intention  after  getting  out  of  the 
Navy  "to  go  back  to  school  anyway?"  and  he  answered: 

"I  vjas  trying  to  work  days  and  go 
to  school  nights.   As  it  is^  I  worked, 
I  went  to  school  day  and  night  and 
worked  in  the  linoleum  store  for  one 
semester.   And  I  had  enough  money  so 
I  could  go  through  the  next  semester 
just  going  to  school."   (TR.  112-13). 


Other  than  the  testimony  just  summarized  there 
is  nothing  in  the  record  relating  to  plaintiff's  employ- 
ment,  and  it  is  submitted  that  this  testimony  does  not 
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support  a  finding  that  the  plaintiff  suffered  a  loss  of 
civilian  wages  in  the  amount  of  $1.00  per  hour. 

In  order  to  be  entitled  to  damages  for  loss 
of  earnings 5  plaintiff  had  to  prove  the  amount  of  his 
loss  with  reasonable  certainty: 


"But  although  specific  items  of  evidence 
will  vary  from  case  to  case^  the  value 
of  the  lost  time  must  be  proved  xvith  rea- 
sonable certainty,  so  that  the  jury  will 
not  have  to  base  an  award  on  mere  specu- 
lation.  If  the  reviewing  court,  after 
considering  the  evidence,  believes  that 
the  jury's  verdict  covering  the  loss  of 
plaintiff's  time  prior  to  the  trial  was 
based  upon  speculation,  the  court  will 
not  sustain  the  verdict."  22  Am.  Jur. 
2d  Damages  §  91:,  at  133- 


"a  claim  of  damages  for  lost  or 
diminished  earning  capacity  must  be 
supported  by  satisfactory  proof  of  the 
fact  of  such  impairment,  the  extent  there- 
of, and,  in  the  case  of  a  claim  for  perma- 
nent impairment  of  earning  pov;er,  by  satis- 
factory evidence  of  the  permanency  of  the 
injury;  and  the  proof  should  be  made  by 
the  best  evidence  available.   Proof  with 
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certainty  or  mathematical  exactness  Is 
not  required  J  nor  need  the  proof  be  clear 
and  Indubitable;  but  such  damages  cannot 
be  left  to  mere  conjecture.   Proof  of  the 
age  J  health J  and  habits  of  the  party  in- 
jured does  not  J  standing  alone^  ordinarily 
afford  a  sufficient  basis  on  which  to  rest 
a  verdict  for  loss  of  earning  power;  nor 
can  pecuniary  loss  from  a  claimed  dimi- 
nution in  earning  capacity  or  in  ability 
to  perform  services  be  determined  solely 
on  proof  of  a  diminution  in  capacity  to 
labor."   25  C.J.S.  Damages  §  162,  pp.  826-27. 

The  requirement  of  "reasonable  certainty"  has 
not  been  met  in  respect  to  the  claim  for  loss  of  earnings 

Plaintiff  was  offered  jobs  by  the  linoleum  com- 
pany ^  by  Counselor  Book  Corporation  and  by  the  Square 
Deal  Company.   He  gave  no  reason  for  his  rejection  by 
Southern  California  Edison  Company  nor  did  he  state 
the  outcome  of  his  inquiry  to  Sperry  Rand  Corporation. 
Therefore,  the  only  possible  basis  in  the  record  for 
Finding  of  Fact  No.  8a  that  plaintiff  lost  a  dollar  per 
hour  in  earning  capacity  was  plaintiff's  testimony  (a) 
that  he  was  not  hired  by  Pacific  Telephone  Company 
because  of  his  leg  (b)  that  the  telephone  company  job 
paid  "around  two -and -a -half  an  hour"  and  (c)  that  when 
he  started  with  the  linoleum  company  he  was  paid  $1.50 
per  hour . 

Plaintiff's  testimony  as  to  v/hy  he  was  not 
hired  was  objected  to  as  hearsay.   Plaintiff  might 


have  been  told  that  he  was  not  hired  on  account  of  his  leg 
while  the  rejection  might  actually  have  been  for  some  other 
reason.   For  example^  plaintiff  testified  that  he  had  to 
take  some  tests  in  connection  with  his  application,  but  he 
offered  no  proof  that  he  had  passed  those  tests.   Possibly 
the  telephone  company  had  a  unique  policy  of  never  hiring 
an  applicant  who  had  had  a  broken  bone.   However,  there 
are  certainly  other  employers  who  do  not  have  such  a 
policy. 

In  other  words,  the  mere  fact  that  one  prospec- 
tive employer  may  have  rejected  plaintiff  on  account  of 
his  leg  does  not  mean  that  all  others  would  have  done 
likev/ise  (in  fact.  Counselor  Book  Corporation,  the  linoleum 
company  and  the  Square  Deal  Company  did  not  reject  him) 
and  certainly  does  not  establish  any  general   loss  of 
earning  capacity. 

The  district  judge  realized  that  plaintiff's 
statement  as  to  why  he  was  rejected  was  objectionable, 
for  in  Finding  of  Fact  No.  8a  he  expressly  stated  that 
the  finding  was  not  based  upon  plaintiff's  hearsay 
testimony  as  to  what  the  telephone  company's  doctor 
told  him.   However,  instead  of  saving  or  preserving 
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the  finding  this  is  fatal  to  it  because  it  creates  a 
fatal  gap  in  the  evidence  required  to  support  the  finding 
since  it  means  that  the  finding  is  not  supported  by  even 
a  single  instance  of  the  plaintiff's  having  been  rejected 
for  employment  because  of  his  injuries.   Thus  the  finding 
that  employers  were  reluctant  "to  employ  a  person  with  an 
injury  of  that  late  vintage" is  not  based  upon  evidence 
but  is  sheer  speculation. 

The  inadequacy  of  the  evidence  relative  to 
the  Pacific  Telephone  Company  rejection  is  also  indicated 
by  the  unsatisfactory  evidence  as  to  what  the  starting 
pay  would  have  been.   Plaintiff  said  only  that  it  was 
"around"  $2.50  per  hour.   This  was,  of  course,  susceptible 
of  exact  proof  and  there  was  no  reason  for  the  court  to 
accept  plaintiff's  guess.   Furthermoere,  even  if  plaintiff 
had  been  given  a  job  by  the  telephone  company,  there 
was  no  evidence  to  indicate  whether  or  not  he  would  have 
been  able  to  hold  it.   This  is  a  very  real  question  in 
view  of  plaintiff's  attending  college,  for  it  seems  highly 
unlikely  that  the  telephone  company  would  pay  $2.50  per 
hour  for  part  time  work  during  summer  vacations. 

Since  there  is  no  evidence  to  support  the  award 
for  loss  of  civilian  wages  in  the  amount  of  $2,000,  the 
judgment  should  be  reduced  further  by  this  amount . 


IV.   THE  DISTRICT  COURT  ERRED  IN  FINDING  THAT  PLAINTIFF 
WILL  SUFFER  A  FUTURE  LOSS  OF  CIVILIAN  PAY  FOR  AN 
ADDITIONAL  THREE  YEARS  IN  THE  AMOUNT  OP  $1,440. 

Finding  of  Fact  8b  is  as  follows: 

"8.   Plaintiff  suffered  and  continues 
to  suffer  a  loss  of  civilian  wages  after 
his  release  from  active  duty  for  which 
he  is  entitled  to  damages  as  follows: 

*  *  -x- 

"b.   Future  loss  of  civilian  pay,  for 

an  estimated  additional  3  years,  less 

9  months  each  year  of  college  work,  or 

9  months,  at  $1.00  per  hour,  for  36 

weeks,  or  $40,00  times  36  weeks   -  -  $1,440.00" 

As  in  the  case  of  the  award  of  $2,000  for  loss  of 
past  civilian  wages  the  award  for  loss  of  future  wages 
could  only  have  been  based  upon  the  rejection  of  plaintiff's 
application  for  a  job  with  the  Pacific  Telephone  Company 
and  for  the  same  reasons  set  forth  in  the  preceding  section 
of  this  brief  this  award  is  entirely  without  support  in 
the  record. 

In  finding  a  loss  of  wages  of  $1.00  per  hour  -- 
apparently  a  loss  from  $2,50  per  hour  to  $1.50  per  hour  -- 
from  June  1964  through  February  1969>  the  district  court 
has  in  effect  found  that  plaintiff  suffered  a  40^  loss  of 
earning  capacity  for  a  period  of  four  years  and  nine  months 
after  June  1964.   That  the  court  made  this  projection  on 


the  basis  of  hearsay  testimony  as  to  a  single  rejection 
of  an  application  of  employment  makes  it  clear  that  the 
court  was  speculating  rather  than  drawing  a  reasonable 
inference  from  the  evidence. 

The  allowance  of  damages  for  loss  of  civilian  wages 
is  also  completely  at  variance  with  all  of  the  medical 
evidence.    It  will  be  recalled  that  according  to  the 
Report  of  Board  of  Medical  Survey  dated  April  29,  1964 
(EX.  P-2)  the  Board  found  that  plaintiff  was  ready  to 
resume  the  full  and  arduous  duties  of  his  rate  and 
recommended  that  he  be  returned  to  full  duty. 

Dr.  Nadamoto,  who  testified  for  the  plaintiff, 
said  that  his  examination  revealed  that  plaintiff  walked 
well,  on  tip  toes  and  on  the  heels  (TR.  127),  that  the 
muscle  power  of  the  left  leg  was  good  (TR.  127) >  that  the 
range  of  motion  of  the  left  knee  and  ankle  were  within 
normal  limits  without  associated  pain  (TR.  128)  and  that 
while  the  tilting  of  the  ankle  joint  might  cause  trouble 
in  the  future  it  was  impossible  to  say  when  this  might 
be  (TR.  133).   There  was  nothing  in  Dr.  Nadamoto's  testimony 
to  indicate  any  existing  disability. 

Dr.  Gulledge,  who  testified  for  defendant,  said 
that  his  examination  revealed  that  plaintiff  walked  without 
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a  limp  (TR.  155)  and  that  there  was  a  full  range  of  motion 
of  the  left  hip,  ankle  and  knee  (TR.  I56) .   Dr.  Gulledge 
also  testified  that  the  condition  of  plaintiff's  left 
leg  should  not  interfere  with  his  ability  to  carry  on 
employment  and  that  so  far  as  his  left  leg  was  concerned 
he  was  qualified  for  a  job  requiring  physical  activity 
(TR.  158). 

The  allowance  of  $l,440oOO  being  nothing  more  than 
speculation  based  upon  testimony  that  the  district  judge 
acknowledged  was  objectionable  should  not  be  allowed 
to  stand  and,  therefore,  the  judgment  should  be  further 
reduced  by  this  amount. 
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V.    THE  DISTRICT  COURT  ERRED  IN  ALLOWING  PLAINTIFF 
$2,000  FOR  FUTURE  PAIN  AND  SUFFERING  BECAUSE  OP 
AN  ARTHRITIC  CONDITION  WHICH  THE  COURT  FOUND 
WOULD  BE  CAUSED  BY  THE  BOWING  OF  THE  LEG  BONES 
AND  THE  TILTING  OF  THE  ANKLE  BONES  OP  HIS  LEFT 
LEG. 


Finding  of  Fact  number  lie  is  as  follows: 

"11.      By  reason  of   the   collision  and 
plaintiff's   injuries,    plaintiff   is 
entitled    to   general  damages  as   follows: 

*   ■)(•   •>«■ 

"e.   Future  pain  and  suffering,  with 
reasonable  medical  certainty  of  arth- 
ritic conditions  which  will  be  caused 
by  bowing  of  leg  bones  and  tilting  of 
ankle  bones  -  -  $2,000.00^! 


The  medical  testimony  produced  at  the  trial  with 
respect  to  the  plaintiff's  injuries  was  given  by  Dr.  Ichiro 
Nadamoto  (TR.  121-37).  called  by  the  plaintiff,  and 
Dr.  William  H.  Gulledge,  called  by  the  defendant  (TR.  152-88) 

With  respect  to  the  likelihood  that  the  plaintiff 
would  suffer  an  arthritic  condition  in  the  future.  Dr. 
Nadamoto  testified  on  direct  examination  as  follows: 

"Q.   Doctor,  with  reasonable  medical  certainty, 
could  you  say,  would  the  bowing  in  Mr.  Watson's  left  leg 
increase  with  the  passage  of  time? 

A.  With  reasonable  medical  certainty,  I  can  say 
that  the  bowing  will  not  increase,  since  the  growth  has 
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been  attained . 

MR.  STIPEL:   Since  what? 

THE  WITNESS;   Since  the  extent  of  the  growth  has 
been  attained  already  and  the  fracture  has  healed  v/ell. 

Q.   (By  Mr.  Conklin)   With  reasonable  medical 
certainty^  will  the  tilting  of  the  ankle  mortise  increase 
with  the  passage  of  time? 

A.   Likewise  J  I  do  not  think  it  will  increase  with 
the  passage  of  time » 

Q.   Will  either  of  these  two  conditions  you  have 
described.  Doctor,  meaning  thereby  the  leg  bowing  or  the 
tilting  of  the  ankle  mortise,  will  either  of  these  conditions 
with  reasonable  medical  certainty  cause  Mr.  Watson  any 
difficulty  in  the  future? 

A.   With  reasonable  medical  certainty,  I  would  be 
of  the  opinion  that  the  ankle  mortise  tilting  would  be  the 
one  that  may,  in  the  future,  give  difficulty,  give  rise  to 
difficulty  at  the  ankle  joint. 

Q»   Why? 

A.      Because   of   the   major  fact   that   the   ankle   is  a 
weight-bearing   joint   and    the    stress  and    strain  of   the   ankle 
joint   has  been  altered    in  the    left   as  compared    to  the   right. 

Q,      Will   it  grind   down  the   ankle   bone? 
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A.   I  think  the  probability,  v/ith  reasonable 
medical  certainty,  is  that  of  a  future  arthritic  condition 
of  the  ankle  joint. 

Q.   Is  there  any  way  for  you  to  tell  with  reasonable 
medical  certainty  when  that  might  take  place? 

A.   No,  sir. 

Q.   Is  there  any  reasonable  medical  certainty  as 
to  when  that  might  start  to  take  place? 

A.   No,  sir. 

Q.   V/ill  either  the  bowing  of  the  leg  or  the 
tilting  of  the  ankle  joint,  with  reasonable  medical  certainty, 
cause  any  difficulty  with  the  knee  in  the  future? 

A.   Well,  in  medical  knowledge,  it  is  such  that  we 
know  that  with  reasonable  medical  certainty  if  the  foot  is 
in  difficulty,  it  may  give  rise  to  difficulty  with  the 
ankle,  to  the  knee,  and  subsequently  to  the  back.   And 
knowing  this  to  be  true  in  different  cases,  of  different 
conditions,  I  would  say  that  v/ith  reasonable  medical  certainty 
it  is  my  opinion  that  it  may  give  rise  to  future  knee  diffi- 
culties. 

Q.   Can  you  tell  when  this  might  take  place? 

A.   No,  sir. 

Q.   With  reasonable  medical  certainty,  can  you  say 
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whether  this  tilting  of  the  ankle  mortise  may  cause  pain 
in  the  future,  or  will  cause  pain  in  the  future?   In  other 
words,  we  have  established  that  the  condition  of  arthritis 
is  such  that  people  sometimes  have  arthritis  without  pain. 

A.   Yes,  sir. 

Qo   Well,  what  is  the  situation  here,  or  can  you 
tell? 

A.   Well,  on  the  premise,  on  the  statement  that  I 
made,  traumatic  arthritis  in  this  ankle  joint  in  all  proba- 
bility will  give  rise  to  pain. 

Q.   Would  the  same  hold  with  regard  to  any  joint? 

A.   Yes,  sir.   "    (TR.  132-34) 

On  cross-examination,  the  following  exchange  took  place: 

"Q.      Doctor,    each  time   the   term  "reasonable  medical 
certainty"    is  used,    it   is   followed   by  the   word    "may,"    isn't 
it? 

A.      Yes,    sir. 

Q„   So  you  don't  mean  to  suggest  to  the  Court  that 
if  these  things  may  arise  that  they  will  with  certainty 
arise? 

A.   There  is  nothing  definite,  but  the  probability 

is  there. 
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Q.      And    it    is  also   possible   that   these   possibilities 
will  not   arise? 

MR.    CONKLIN:      He    used    the    term  "probability," 
Counsel. 

A.      It   is  more   probability  than  a  possibility, 

Q.  (By  Mr.  Stifel)  Now,  the  X-rays  that  you  took 
showed  that  the  bones  are  lined  up  well,  do  they  not?  The 
broken  bones? 

A.      Yes,    the   X-rays   showed    the   healing   to   be   good 
with  the    results  mentioned   previously;      that   is,    the    slight 
medial  bowing  at   the   fracture   site. 

Q.      And    I  think  that   you  performed    tests   to  determine 
the    strength  of   the    left   leg? 

A.      Yes,    sir. 

Q.      And   did   you  compare    the    strength  of   the    left 
leg  with  the   right? 

A.      Yes,    sir. 

Q.      And    how  did   you  do   that? 

A,      The   X-rays   revealed   that    the   musculature   was 
good    on  the    left    leg. 

Q.   Did  you  determine  the  range  of  motion  of  the 
hip  joint? 

A.   No,  sir. 
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Q.   Did  you  determine  the  range  of  motion  of  the 
knee  joint? 

A.   Yes,  sir. 

Q.   And  what  did  you  find  there? 

A.   The  measurement  was  not  —  I  mean,  it  was  not 
clinically  made  except  for  gross  clinical  measurement, 
which  was  within  normal  limits. 

Q«   Did  you  determine  the  range  of  motion  of  the 
ankle  bone? 

A.   Yes,  I  did  . 

Q.   And  would  that  be  within  the  normal  range? 

A,   I  so  stated  previously.  "    (TR.  13^-36) 

Dr.  Gulledge,  called  by  the  defendant,  testified  on  direct 
examination  as  follows: 

"Q.   Now,  Doctor,  I  call  your  attention  to  Exhibit 
D-2,  and  in  particular  to  the  point  where  the  tibia 
approaches  the  uppermost  bone  in  the  ankle.   Do  you  see 
which  point  I  am  trying  to  describe?   I  may  not  have 
described  it  medically  accurately.   But  what  is  that  joint 
called,  if  there  is  a  name? 

A.   This  joint?  (Indicating) 

Qo   The  joint  between  the  tibia  and  the  ankle  bone. 
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A.   That  is  called  the  ankle  joint. 

Q.   The  ankle  joint? 

A .   Ye  s  . 

Q.      Now,    did   you  notice   any  tilt   in  that   ankle    joint? 

A.      Yes,    there   is  a   slight   tilt  as   the   result   of   the 
slight   bowing,    as   the   result    of   the   fracture. 

Q.      A   leg   that   has   not   been  injured,    let's   say  a 
normal   leg,   does   that   have   any   sort   of  a   tilt  whatsoever? 

A.      Yes,    it   does. 

Q.   In  other  words,  the  lower  surface  of  the  tibia 
is  not  horizontal,  exactly  horizontal? 

A.   No. 

MR.  CONKLIN:   Excuse  me.  Counsel.   Are  you  speaking 
in  general? 

MR.  STIFEL:   I  am  speaking  in  general. 

Q.   (By  Mr.  Stifel)   In  other  words,  in  a  normal 
and  average  individual,  you  would  expect  to  find  a  slight 
degree  of  tilt,  is  that  correct? 

Ao   Tilt  to  the  inside,  yes. 

Q.   To  the  inside? 

A.   Yes. 

Q.   In  which  direction  is  the  tilt  of  Mr.  Watson's 
left  leg?   Is  that  also  to  the  inside? 

-  36  - 


A=      To   the   inside,    yes. 

Q.      Now,    how  much  difference  did   you  note   between 
the   tilt   in  Mr.   Watson's   left    leg  and   what   you  would   consider 
to  be   normal?      Is   there   any   significant  difference? 

A.  Well,  there  is  a  slight  variation  here.  Some 
people  have  more  tilt  than  others.  I  did  not  take  X-rays 
of   the    other   leg."  (TR.    I58-6O) 


*      * 


"Q.  Now,  you  have  testified  to  a  certain  tilt  in 
the  ankle  joint.  Would  you  point  out  on  the  two  exhibits 
what  you  were  referring  to? 

A.   Yes,  this  ankle  joint  here.   (indicating  on 
X-ray  film) 

Q.   You  are  now  pointing  to  the  right  leg? 

Ao   This  is  the  right  leg,  yes.   It  is  tilted  a  little 
bit  in. 

Q.   Hov;  about  the  left? 

A.   And  the  same,  perhaps  a  few  degrees  more  on  the 
left  side. 

THE  COURT:  When  you  say  it  is  tilted  towards  the 
inside,  --  I  see  what  you  mean  --  the  man  is  facing  us? 

THE  WITNESS:   Yes. 

THE  COURT:   Is  there  a  little  bit  more  of  a  tilt  on 
the  left? 
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THE  VJITNESS:      A    fev^  degrees.      I  didn't   measure   it 
outo      I  don't   know  that   I  could   measure   it   accurately  within 
the    language    -- 

Q.      (By  Mr.    Stifel)      Doctor,    do  you  have   an  opinion 
based    upon   reasonable   medical   certainty  as   to  whether  the 
few  degrees   of  additional  tilt   of   the    left    leg  would   cause 
any  problems   to  Mr.    Watson  in  the   future? 

A.      I  don't   think   so;      I  don't   think  it  will. 

Q.      Do  you   have   an  opinion  as   to  whether  a   few 
additional  degrees   of   tilt   v;ill  cause   arthritis   in 
Mr.    Watson's   left   leg   in  the   future? 

A.      It   is  possible   but    I  don't   think  that   it   will. 

Q.      Now^    by  use   of   the  word    "possible,"   could   you 
be   a   little   bit  more   specific?     Do  you  mean  a   substantial 
possibility   or  a  bare   possibility?      How  would   you   characterize 
it? 

A.      Well,    I  would    say  a  bare   possibility.      We   are 
taught   when  we   are   learning  about   this  business   that   an 
abnormal  weight-bearing  ankle   to  a   joint   can  result   in 
increased    strain  on  that   joint,    V7ith   resultant  arthritic 
changes   taking  place    slowly  over  a  period   of  years."    (TR.    162-63) 


*     *      * 
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"Q,   Now^  you  have  seen,  I  assume,  in  your  25  years 
of  practice  here  many  patients  who  have  had  broken  tibias 
and  fibulas,  have  you  not? 

A.   Yes,  sir. 

Q.   And  I  take  it  you  have  seen  so  many  patients 
over  a  period  of  years  who  have  arthritis  of  the  ankle  joint? 

A.   Yes,  sir. 

Q.   Have  you  ever  seen  a  patient  with  arthritis 
of  the  joint  whom  you  believe  had  his  arthritis  result  from 
a  malalignment  of  a  broken  tibia  and  fibula? 

A.   No,  I  haven't. 

Q.      Doctor,    I  asked   you  ^^7hether  or  not   you  had   an 
opinion  as   to  whether  the   condition  of   the    leg  would   affect 
Mr.   Watson's  employment,    and    I  believe  you   said    no.      Were 
you   referring   just   to   the   present   or  for  the   future   as  well? 

A.      Present   and    the    future. 

Q        You  don't   feel   that   there   will  be   an  impairment 
of   his  ability  to  engage   in  employment   in  the   future? 

A.      No."  (TR.    164-65) 

Other  than  the  above  testimony,  there  is  nothing  in 
the  record  which  relates  to  the  matter  of  the  plaintiff 
suffering  an  arthritic  condition  in  the  future  due  to  his 
injury.   The  district  court  found  that  the  plaintiff  will 


suffer  an  arthritic   condition  in  the   future    "with  reasonable 
medical  certainty."      The   question  this  court   must   answer 
is:      Is   there    substantial  evidence   in   the   above   contradictory- 
testimony  which   can   support   the   district   court's   finding  to 
a    "reasonable   medical  certainty"? 

It   is   interesting   to  note   that   when  Dr.    Nadamoto  was 
asked   whether  the   bowing   in  plaintiff's   leg  would    increase, 
he   answered   categorically: 

"With   reasonable   medical  certainty, 
I  can   say  that   the   bowing  will  not    in- 
crease,   since   the   growth   has  been  attained." 
(TR.    132) 

However,   when  asked   v^fhether  the   conditions   of  plaintiff's 

leg  would   give   plaintiff  difficulty  in  the   future   he   answered: 

"With   reasonable   medical  certainty, 
I  would   be   of   the   opinion  that   the   ankle 
mortise   tilting  would   be   the   one    that  may, 
in  the    future,    give   difficulty,    give   rise 
to  difficulty  at   the   ankle    joint." 
(TR.    133)    (^'mphasis   added). 

The   doctor's   use   of  the   word    "may"   deprives   his  ansv/er 
of  any  degree   of   real   certainty  whatsoever.      Dr.    Nadamoto  did 
not    say  that   he    had    ever   seen  a  person  with  arthritis   of   the 
ankle    joint   caused   by  a   broken   leg.      Furthermore,    he   did   not 
state   that   the    tilting   that   he   found    in  the   ankle   joint  was 
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a   result   of   the   broken   leg   or  of   the   accident   of   June    I963 . 
Dr.    Gulledge,    on  the    other  hand,    testified   that   the 
average   individual  who  has   not'  had   a   broken   leg  has   some 
degree   of   tilt   at   the   ankle   joint    (TR.    159).      While  Dr. 
Gulledge   found   a    slight   variation  in  the   tilt   in  plaintiff's 
left   ankle    (TR.    159   and    I62)    he    stated   that   he  did    not    think 
that   this  would    cause   plaintiff  any  trouble: 

"Q.       (By  Mr.    Stifel)      Doctor,    do  you   have   an 
opinion  based   upon  reasonable  medical  certainty  as   to 
whether  the    fevj  degrees   of  additional  tilt   of   the    left    leg 
would    cause   any  problems   to  Mr.   Watson  in  the   future? 

Ao      I  don't   think   so;      I  don't    think  it  v^ill. 

Q.  Do  you  have  an  opinion  as  to  whether  a  few 
additional  degrees  of  tilt  will  cause  arthritis  in  Mr. 
Watson's   left    leg   in  the    future? 

A.      It   is  possible   but   I  don't   think  that   it  will. 

Q.      Now,    by  use   of   the   word    "possible,"   could    you 
be  a   little   bit  more    specific?     Do  you  mean  a   substantial 
possibility   or  a  bare   possibility?      How  would   you  characterize 
it? 

A.      Well,    I  would    say  a   bare   possibility.      We  are 
taught   when  we   are    learning  about   this  business   that   an 
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abnormal  weight-bearing  ankle  to  a  joint  can  result  in 
increased  strain  on  that  joint,  v;ith  resultant  arthritic 
changes  taking  place  slov/ly  over  a  period  of  years,"   (TR.  l63) 

Furthermore,  Dr.  Gulledge  testified  that  in  his  25  years  of 
practice  he  had  seen  many  patients  with  broken  legs  and  many 
patients  with  arthritis  of  the  ankle  joint  but  that  he  had 
never  seen  a  patient  with  arthritis  of  the  ankle  joint  whose 
arthritis  he  believed  was  due  to  a  malalignment  of  a  broken 
leg  (TR.  164). 

To  be  entitled  to  damages  for  future  arthritis 
plaintiff  was  required  to  show  that  the  arthritis  would 
occur  with  reasonable  medical  certainty.   In  Condron  v„  Harl, 
46  Haw.  S6,    the  evidence  showed  that  plaintiff  had  a  ruptured 
intervertebral  disc  and  that  surgery  was  to  be  considered  when 
plaintiff  felt  that  living  with  the  condition  was  too  burden- 
some „   The  trial  court  permitted  the  jury  to  consider  the 
expense  of  such  surgery  as  an  element  of  damages  and  upon 
appeal  this  was  held  to  have  been  error: 

"The  testimony  was  to  the  effect  that  plaintiff, 
on  medical  advice,  was  seeking  to  live  with  his 
disability,  rather  than  to  be  operated  upon. 
Surgery,  it  was  testified,  v;as  an  alternative  to 
be  considered  ''at  such  time  as  he  felt  that  living 
with  it  was  too  burdensome,"   There  v/as  insuffi- 
cient evidence  to  show  with  reasonable  certainty 
that  plaintiff's  condition  would,  in  future,  call 
for  an  operation.   Accordingly,  it  was  error  to 
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submit   to  the    jury  the  matter  of  an  award    for 
the   expenses   incident   thereto."      (p.    76) 


In  the   present   case   the   evidence  does   not    support 
the  court's  finding  that  plaintiff  will  with   reasonable 
medical  certainty   suffer   from  arthritis  as  a   result   of   the 
accident   and,    therefore^    the   allowance   of  $2,000   for  this 
item   should   be   disallowed   and    the   amount   of   the    judgment 
reduced   accordingly. 
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VI.      THE   DISTRICT   COURT  ERRED   IN   AWARDING   PLAINTIFF    $1,750 
M  EXEMPLARY   DAMAGES   BECAUSE  THERE   WAS  NO   EVIDENCE   THAT 
DEFENDANT  WAS    GUILTY  OP  SUCH  NEGLIGENCE  AS   TO   WARRANT  SUCH 
DAMAGES   AND   BECAUSE   THE  AMOUNT  ALLOWED  WAS   GROSSLY  EXCESSIVE 
THE   COURT  ALSO   ERRED  IN   DENYING  DEFENDANT'S   MOTION   TO   AMEND 
THE  FHI^DINGS  OF  FACT  AND  CONCLUSIONS  OF  LAW  WITH  RESPECT  TO 
THE   AWARD  OF   PUNITIVE   DAMAGES. 

Finding  of   fact   number   10  is   as   follows: 


"10.      Defendant  had   been  and  was  at   the 
time   of  collision  driving  his   car   in  a 
grossly  negligent   manner,   and  heedless 
of   the   safety  of   others,   for  which  exem- 
plary damages   of   $1,750  are  assessed 
against   defendant . " 


The   findings   of   fact   and   conclusions   of   law  were   filed 
May  3^    1966,   and   on  May  13,    I966,   defendant   filed  a  motion 
to  amend   the  findings  and  conclusions   in  respect  to  the 
award   of  exemplary  damages    (R.    53).     At   the  hearing  on 
said   motion  defendant   moved   that  he   be   permitted   to 
offer  evidence   as   to  defendant's   financial   standing. 
On  May  23,    I966,    the   court   filed   an  order  denying  the 
motion  to  amend   the   findings   and   conclusions   and   denying 
the   motion  to   reopen  the   trial    (R.    62). 

a.      Defendant's   conduct   did   not  warrant   an 
award   of   punitive   damap:es.    

In  some   cases   punitive   damages  have   been 
allowed  because    the   rules   pertaining  to  damages   did   not 
permit   the   plaintiff   to  be   adequately  compensated  by 
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compensatory  damages  (Stuart  v.  Western  Union  Tel.  Co.» 
66   Tex.  580,  18  S.W.  351,  353-5^  (I885)). 

However,  in  the  instant  case  substantial  com- 
pensatory damages  were  awarded  for  pain,  suffering,  loss 
of  wages,  medical  expense,  disability,  shock,  fright, 
embarrassment,  discomfort,  and  inconvenience.   In  fact, 
there  were  twelve  separate  items  of  compensatory  damages 
set  forth  in  the  district  court's  findings  of  fact. 
Therefore,  it  is  clear  that  the  $1,750  punitive  damages 
were  awarded  solely  for  the  purpose  of  punishing  the 
defendant  and  were  not  intended  in  any  way  to  include 
elements  of  compensation. 

Exemplary  damages  are  not  recoverable  for  mere 
negligence  (22  Am.Jur.2d,   Damages,  §  251).  Furthermore, 
to  warrant  exemplary  damages  the  negligence  must  have 
been  so  great  as  to  show  an  entire  want  of  care : 


"Not  every  case  of  gross  negligence 
will  authorize  the  allowance  of  punitive 
damages.   It  has  been  held  that  to  war- 
rant the  allowance  of  exemplary  damages, 
the  negligence  must  be  so  gross  as  to 
evince  an  entire  want  of  care  and  that 
it  must  have  something  of  a  criminal 
character.  According  to  some  of  the 
cases,  exemplary  damages  may  not  be 
allowed  unless  the  negligence  is  so 
gross  as  to  amount  to  positive  bad  faith, 
to  be  deemed  equivalent  to  an  evil  in- 
tent, wantonness,  recklessness,  or  to 
indicate  malice."   22  Am.  Jur.  2d  Damages 
§  252. 
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In  Hawaii  the  basis  for  allowing  punitive 
damages  was  discussed  in  Bright  v.  Q.uinn ,  20  Haw,  504 
(1911  )j  where  the  court  laid  down  the  following  rules: 

"it  is  now  too  well  established  to 
admit  of  argument  that  in  actions 
of  tort  punitive  damages  may^  under 
certain  circumstances,  be  awarded 
in  addition  to  such  sum  as  the  plain- 
tiff may  be  found  entitled  to  purely 
by  way  of  compensation  for  his  in- 
juries and  suffering.  ,  .  .   Such 
damages  may  be  awarded  in  cases  where 
the  defendant  'has  acted  wantonly  or 
oppressively  or  with  such  malice  as 
implies  a  spirit  of  mischief  or  crim- 
inal indifference  to  civil  obliga- 
tions'; or  where  there  has  been  'some 
wilful  misconduct  or  that  entire  want 
of  care  which  would  raise  the  presump- 
tion of  a  conscious  indifference  to 
consequences ' .   In  such  cases  a  reck- 
less indifference  to  the  rights  of 
others  is  equivalent  to  an  intentional 
violation  of  them.  ..." 

See  also  Glover  v.  L.  K.  Fong .  40  Havj .  503 
(1954);  Howell  v.  Asso.  Hotels,  etc.  et  al.,  40Haw. 
492  (1954);  Jendrusch  v.  Abbott 3  39  Haw.  506  (1952). 

The  record  in  the  instant  case  concededly 
shows  that  the  defendant  was  not  acting  with  utmost  cau- 
tion and  care  at  the  time  of  the  accident.   But  his  con- 
duct was  not  reprehensible  or  reckless,  and  the  drunken 
driver  or  the  speeding  driver  is  certainly  much  more 
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deserving  of  serious  punishment  than  the  exhausted 
driver  who,  while  proceeding  slowly  along  the  street, 
strikes  a  pedestrian  because  he  is  momentarily  overcome 
by  sleepiness. 

In  the  present  case  defendant  admittedly  was 
sleepy  (TR.  30-32)  and  this  sleepiness  caused  the  acci- 
dent. However  J  the  sleepiness  was  due  to  hard  work 
(TR.  31-32)  and  there  was  no  evidence  that  defendant 
was  intoxicated.   Indeed  police  officer  Peiper  testified 
that  defendant  did  not  appear  to  be  under  the  influence 
of  alcohol  (TR.  23).   Plaintiff's  witness  Moore  testi- 
fied that  defendant  "was  not  speeding  at  any  time" 
(TR.  58).  Furthermore,  it  is  obvious  that  far  from  being 
indifferent  to  the  public,  defendant  had  reduced  his 
speed  to  the  point  where  he  was  travelling  only  ten  or 
fifteen  miles  per  hour  as  he  drove  along  Kalakaua  Avenue 
towards  the  scene  of  the  accident  (TR.  3^).  He  had 
slowed  down  even  further  before  the  impact,  for  although 
defendant  did  not  see  plaintiff  until  about  the  time  of 
the  impact,  he  was  able  to  bring  his  car  to  a  complete 
stop  without  skidding  and  so  that  the  rear  wheels  were 
still  in  the  crosswalk  in  which  the  accident  occurred 
(TR.  13,  14  and  23). 

-  47  - 


This  is  not  a  picture  of  a  malicious,  wanton, 
malefactor  whose  conduct  is  so  reckless  as  to  require 
imposition  of  a  large  fine.   Instead  it  is  a  picture  of 
a  tired  workingman  who,  in  spite  of  slowing  his  automo- 
bile to  a  crawl,  had  the  misfortune  of  having  his  eyes 
closed  by  sleepiness  for  just  an  instant  too  long  so 
that  he  was  unable  to  avoid  striking  the  plaintiff. 
These  facts  do  not  warrant  the  imposition  of  punitive 
damages . 

Punitive  damages  are  not  a  favorite  of  the  law 
and  the  power  to  award  them  should  be  exercised  with  great 
caution  (22  Am,Jur.2d,  Damages ,  §  238).   It  is  submitted 
that  the  trial  court  did  not  exercise  such  caution  in  the 
present  case.   That  there  may  have  been  evidence  of  neg- 
ligence or  even  of  negligence  that  some  persons  would 
call  gross  does  not  preclude  the  court  from  disallowing 
the  item  in  question.  Although  there  may  be  some  evi- 
dence supporting  the  trial  court's  finding,  nevertheless 
if  the  reviewing  court  upon  considering  all  of  the  evi- 
dence feels  that  a  mistake  has  been  made,  the  finding 
should  be  set  aside  as  clearly  erroneous  (United  States 
V.  United  States  Gypsum  Co.,  333  U.S.  364,  68Sup.  ct.  525, 
42  L.  Ed.  46  (1948)). 
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The  cases    indicate   that   excessive   speed  or 
intoxication  or  both  may  warrant  punitive   damages.      In 
Smith   V.   McNulty,    293  F.2d  924,    defendant  had  driven  at 
"a   very  high   rate   of   speed",    crashed   into   the    rear  of 
plaintiff's   car,   fled   the   scene   at    80  miles   per  hour 
and  had  been  found  to  be  drunk,   surly  and  belligerent. 
In  Morgan  v.   Bates ,    390  P. 2d  486,   defendant  after  drink- 
ing for  several  hours  drove,  with  plaintiff  as  a  passen- 
ger,  at  speeds   up  to  90  miles  per  hour,   lost   control  and 
rolled  over.      Punitive   damages   of  $1,000  were  allowed. 
In  Re  id  v.    Strickland,    242  S.C.   466,    13O  S.E.2d  4l6, 
defendant   rounded  a  blind  curve  at  60-65  miles   per  hour 
in  a   35  mile  per  hour  zone  and  hit  plaintiff's   car. 
In  Madison  v.   Wigal ,    I8  111.   App.2d   564,    53  N.E.2d  90, 
defendant  while   under  the    influence   of  alcohol  drove 
onto   the  wrong  side   of   the  highway  at   50  miles   per  hour 
in  a   35  mile   per  hour  zone   and  collided  with  plaintiff. 

In  each  of  these  cases  there  was  an  obvious 
element  of  conscious  recklessness  which  is  completely 
lacking  in  the  present  case. 

The   cases    just   cited   should   be   compared  with 
Baker  v.   Marcus,    201  Va .   905^    ll4  S.E.2d  617,   where   de- 
fendant after  drinking  enough   vodka   to  have    its   odor  on 
her   breath  when   the  police  arrived,    drove    into   the   rear 
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of  plaintiff's  car.   The  police  considered  her  intoxica- 
tion "borderline"  and,  therefore,  charged  her  only  with 
reckless  driving.   In  setting  aside  an  award  of  punitive 
damages  against  defendant  the  court  said: 


"One  who  knowingly  drives  his  automobile 
on  the  highway  under  the  influence  of  in- 
toxicants, in  violation  of  a  statute,  is, 
of  course,  negligent.   It  is  a  v/rong, 
reckless  and  unlawful  thing  to  do;  but 
it  is  not  necessarily  a  malicious  act. 
Evidence  of  intoxicaton  [ s ic 1  may  be  of- 
fered to  show  the  negligence  of  a  driver; 
but  in  the  absence  of  proof  of  one  or 
more  of  the  elements  necessary  to  justify 
an  award  for  punitive  damages,  it  may  not 
be  used  to  enlarge  an  award  of  damages 
beyond  that  which  will  fairly  compensate 
the  plaintiff  for  the  injury  suffered. 

*  -x-  * 

"In  the  case  before  us,  Mrs.  Baker 
did  not  see  the  Marcus  car  and  deliberately 
run  into  it.   She  had  nothing  personal 
against  Marcus,  nor  the  desire  to  do  any- 
one harm.   The  evidence  shows  a  typical 
rear  end  collision  as  a  result  of  a  lack 
of  the  use  of  ordinary  care  and  caution. 
That  Mrs.  Baker  did  not  keep  a  proper 
lookout  is  manifest,  and  her  failure  to  do 
so  constituted  negligence.  Her  conduct 
may  have  been  partly  due  to  the  intoxicants 
which  she  had  imbibed;  but  there  is  nothing 
to  show  that  she  acted  in  a  spirit  of  mis- 
chief, criminal  indifference,  or  conscious 
disregard  of  the  rights  of  others.  Her 
conduct,  after  the  collision,  showed  no 
motive  to  injure  the  plaintiff,  or  ill 
will  toward  him.  She  was  then  injured, 
and  according  to  all  the  testimony  she 
was  dazed  and  hysterical.   In  momentarily 
taking  her  eyes  off  the  road,  she  was 
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guilty  of  a   misadventure,   which  amounted 
to   simple   negligence,   and   a  mistake  which 
is   likely  to  cause  an   injurious   result   in 
automobile    traffic   at  any  time   and  place. 
The   evidence   presents   no   indicia   of  pur- 
poseful carelessness,   deliberate   inatten- 
tion to  known  danger,   or  any  intended 
violation  or   disregard   of   the   rights   of 
others   on  the  highv/ay.      The  accident   which 
occurred   could  have   happened   to  anyone 
under   the   circumstances   mentioned,   and 
the   damages    inflicted  would  have   been 
the   same  whether  or  not   the  wrongdoer 
was   sober  or  under  the   influence  of   in- 
toxicants . 

"For  the   reasons   stated,   we  are   of 
opinion  that    the   trial  court  erred   in 
submitting  the   question  of  punitive   dam- 
ages  to   the   jury.      Therefore,    insofar  as 
the    judgment  and   verdict  awarded  punitive 
damages,   the    judgment   is    reversed  and 

the   verdict   set   aside,   and   the    judgment, 
insofar  as    it  awarded  compensatory  damages, 
is  affirmed,   and   final   judgment  here 
entered  accordingly.    ..."      (pp.   621-22). 


Obviously  the  mental  attitude  of  the  defendant 
in  the  present  case  was  more  closely  akin  to  that  of  the 
defendant  in  Baker  v.  Marcus  than  to  those  of  the  defen- 
dants   in   the   cases   cited   earlier. 

From  the   evidence   of   the   defendant's   conduct   in 
the   record,    there    is   insufficient   evidence   to   support  a 
finding  that   the   defendant  was   guilty  of   such  extreme 
"gross   negligence"  as  to  be   deserving  of  a  $1,750  fine. 

b.      Even   if   some   exemplary  damages   should 
have   been  allowed   the  amount  of  $1,750  was   grossly  ex- 
cessive  . — , 


i  . 
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One   of   the   factors   to  be   considered   in  deter- 
mining  the   amount    of  exemplary  damages    is    the  punishment 
fixed  by  the   criminal  code   for  the   act   complained   of    (22 
Am.Jur.2d,    Damages ,    §   266). 

Revised   Laws   of  Hawaii^    §   311-1  provides: 

"Whoever  operates  any  vehicle   or  rides 
any  animal  carelessly  or  heedlessly  of 
the   rights   or  safety  of   others,    or  in  a 
manner  so  as    to  endanger  or  be   likely 
to  endanger  any  person  or  property,    shall 
be   fined   not   more   than  $1,000  or   impris- 
oned not   more   than  one   year,    or  both." 

If   the   defendant  was,    in  fact,    in   violation  of   the   above 
statute,    the   monetary  fine  vJould  at    the   very  most  be   limited 
to   $1,000.      However,   when  it   is   considered   that   the  Hawaii 
statutes   provide   the ^ me   $1,000  fine,   as   an  alternative 
to   Imprisonment   or  as   an  addition   thereto,    for   the   crimes 
of   intermediate   assault,    bribery,   extortion,   forgery,    gross 
cheat,    malicious    injury,   and   driving  under  the    influence 
of   liquor,    (see   Revised  Laws   of  Hawaii    (1955)  §§   264-5, 
265-2,    283-8,    285-9,    289-6,    296-1,    311-28)  all   of  which 
involve    intent   and   moral   turpitude,    it   seems   obvious   that 
the   fine    in   the   present  case   should  be   substantially  less 
than  the   $1,000  maximum. 

Neither   intent  nor  moral   turpitude  was   involved 
in  the   acts   of   the   defendant    in  the    instant   case   for  which 
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he  has   been^    in  effect ^    fined   $1,750.      Of  course,   the 
$1,750  fine  would   be    in  addition  to  whatever  other  fine 
may  have   been  imposed  by  the   traffic   courts   arising  out 
of  the   same   incident.      In  sum,    the  defendant   has  been 
fined  an  amount  which  is   far  in  excess   of,   and   completely 
out  of  proportion  to,   the  criminal  penalties  provided  for 
his   actions.     This  factor  apparently  v/as   not  considered 
by  the   court   in   its   award  of   $1,750  for  punitive   damages. 

c.  The  trial  court  erred  in  denying  defendant's 
motion  to  reopen  the  trial  to  introduce  evidence  of  defen- 
dant's   financial  standing;. 

During  the   course   of  the  hearing  on  defendant 's 
motion  to  amend  the   findings   of  fact  and  conclusions   of 
law   defendant   moved  to  be   allowed   to   introduce   evidence 
of  defendant's   financial  standing.     This  motion  was  denied 

(R.   62). 

The  financial  standing  of  defendant  is  a  proper 
factor  to  be  considered  in  a  determination  of  the  amount 
of  exemplary  damages : 

"Although  there  are  some  contrary 
holdings,  in  most  jurisdictions  evidence 
of  the  financial  condition  of  the  defen- 
dant is  admissible  and  may  be  considered 
by  the  jury  in  determining  the  amount  of 
exemplary  or  punitive  damages  to  be  allowed 
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and  what   amount   of  punishment  would  be 
inflicted   thereby  on  the   theory  that   the 
allowance   of  a   given  sum  would   be  a 
greater  punishment   to  a   man  of   small 
means   than  to   one   possessing  larger 
wealth."    (22  Am.Jur.2d,    Damages ,    §   322^ 
p.    422). 


The   facts    included   in  the   offer  of  proof  made 
in  connection  with  the  motion  to  reopen   the   trial   show 
that  the   allowance   of   $1,750  exemplary  damages   against 
defendant  would   impose   an  unreasonable  hardship  upon  him 
and   that   it  would  be   a  mistake   to   allow   the   trial  court's 
finding   in  this   respect  to  stand. 
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CONCLUSION 

There  is  no  evidence  that  plaintiff  suffered 
any  loss  of  his  Navy  base  pay  as  a  result  of  the  accident 
and  the  so-called  collateral  source  doctrine  is  not 
applicable  because  plaintiff  was  on  duty  and  performing 
services  during  most  of  the  period  subsequent  to  the 
accident.   Therefore^  the  court's  findings  of  fact 
numbers  Ja.   and  b  was  not  supported  by  any  evidence  and 
the  amount  of  the  judgement  should  be  reduced  by  $1^850. 

The  findings  that  plaintiff  lost  $2,000  of 
civilian  pay  after  leaving  the  Navy  up  to  February  1966 
and  that  he  will  lose  an  additional  $1,440  in  the  next 
three  years  could  only  have  been  based  upon  improper 
hearsay  testimony  as  to  the  reason  for  plaintiff's 
rejection  by  Pacific  Telephone  Company  and  upon  plaintiff's 
guess  as  to  the  rate  of  pay  offered  by  the  telephone 
company,  and  even  if  that  testimony  had  been  admissible. 


1.  It  is  clear  that  the  appellate  court  has  the  power 
to  order  judgment  for  a  stated  amount  where  the  effect  of 
an  error  by  the  trial  court  in  assessing  damages  can  be 
determined  (6  Moore,  Federal  Practice  q  59.05[3]i  p.  3752). 
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it  would  not  have  supported  the  award.   Therefore,  finding 
of  fact  number  8  was  clearly  erroneous  and  the  amount  of 
the  judgment  should  be  further  reduced  by  $3,440. 

The  finding  that  plaintiff  will  with  reasonable 
medical  certainty  suffer  from  arthritis   of  the  left 
ankle  as  a  result  of  the  accident  for  which  he  is  entitled 
to  $2,000  was  not  supported  by  the  record  and  was  clearly 
erroneous  and  the  amount  of  the  judgment  should  be  further 
reduced  by  $2,000. 

The  finding  that  defendant  was  so  grossly 
negligent  as  to  entitle  plaintiff  to  $1,750  in  exemplary 
damages  was  clearly  erroneous  and  the  judgment  should 
be  further  reduced  by  $1,750  or,  in  the  alternative, 
the  case  should  be  remanded  for  the  reception  of  evi- 
dence as  to  defendant's  financial  standing  and  ,a  redetermina- 
tion of  the  amount  of  exemplary  damages. 

Raspectfully  submitted. 


RICHARD  E.  STIFEL 

Bank  of  Hawaii  Building 

Honolulu,  Hawaii 

Attorney  for  Defendant - 
Appellant 
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CERTIFICATE 


I  certify  that,  in  connection  with  the  prepara- 
tion of  this  brief,  I  have  examined  Rules  18  and  19  of 
the  United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules.     ^ 


Of  Counsel: 

ANDERSON,  WRENN  &  JENKS 
Bank  of  Hawaii  Building 
Honolulu,  Hawaii 
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RICHARD  E.  STIFEL 
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